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THE LAW REPORTER. 


JULY, 1842. 


CASE OF SAMUEL H. HOPKINS. 


THERE is a provision in the criminal legislation of Massachu- 
setts, which has been largely imitated throughout the Union,’ to the 
effect, that when any person shall be convicted of any ofience, and 
shall be duly sentenced therefor to confinement in the state prison, 
for one year or more, and it shall be alleged in the indictment upon 
which such conviction is had, and admitted or proved on the trial, 
that the convict has before been sentenced to a like punishment by 
any court in Massachusetts, or in any other of the United States, for 
a period of not less than one year, he shall be sentenced to confine- 
ment at hard labor, for a term not exceeding seven years, in addition 
to the punishment prescribed by law for the offence of which he shall 
then be convicted. When any such convict shall have twice before 
been sentenced to confinement to hard labor, for a period of not less 
than one year at each time, by any court in this state. or in any other of 
the United States, he shal! be sentenced to confinement to hard labor 
for his life, or for a term not less than seven years, in addition to the 
punishment prescribed by law for the offence of which he shall then be 
convicted. ‘There is also a provision, that whenever the warden of 
the state prison is satisfied that any convict under his charge, has be- 
fore been sentenced to imprisonment in the same prison, or in some 
other state prison in the United States, for not less than one year, it 
becomes the duty of the warden to give notice thereof to the county 


' We find on examination that it has been adopted in Maine, New Hampshire, 
Connecticut, New York, Michigan, Missouri, Mississippi, and Georgia, with 
eral application to all crimes. Besides these, it prevails in a number of ot! 


gerd to particular crimes: as repeated larceny, or forgery , m Mary land, Pennsy! 
vania, Virginia, and Vermont 
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attorney for the county of Suffolk, who thereupon is required to file 
an information in the municipal court of the city of Boston, or other- 
wise make the same known to the judge of that court: and, upon 
the convict’s being brought before the court, if it shall appear by his 
confession, verdict of jury, or otherwise according to law, that the 
charge is true, such convict shall be sentenced to imprisonment in the 
state prison, according as he has been once or twice before committed 
to that or a similar institution.' The propriety, expediency and 
justice of these provisions have been considerably discussed of late, but 
we do not propose to enter upon an arguinent on the subject at present, 
any farther than to state, that we believe the principal reason given 
for such provisions in the law is, their tendency to drive notorious 
rogues out of Massachusetts. At least, this is the reason we have 
often heard the county attorney of Sutlolk give at the bar, and, in 
support of the position, he is in the habit of referring to the printed 
life of the notorious /Valton, who somewhere states, that, on a cer- 
tain occasion, he urged his companions, who were all convicts, to go 
out of Massachusetts to commit their depredations, as, in case of 
another conviction here, they would be liable to additional sen- 
tence as “second” or “third comers.” But the learned attorney 
does not always add, (and perhaps it is not necessary that he should), 
that this very Walton himself remained in Massachusetts, and there 
continued his course of crime, and actually died in prison, having dic- 
tated the account of his wretched life to the warden on his death-bed. 

Whatever may be thought of the propriety, expediency, or justice 
of the provisions to which reference is made above, there can be no 
doubt, that they impose upon the municipal court of the city of Bos- 
ton, labors both arduous and delicate, making it the duty of that tri- 
bunal to decide questions of considerable intricacy and importance in 
cases where little or no light is aflorded by adjudged cases in the 
higher courts. Our attention has been called to this subject by the 
recent case of Samuel H. Hopkins, plaintiff in error, v. the Common- 
wealth, which was decided at the last term of the supreme judicial 
court, and has not yet been reported. ‘The whole case was a pecu- 
liar one, as illustrating the operation of our system of penal laws, and 
for the various vicissitudes of legal fortune which it showed the pris- 
oner to have experienced. 

Hopkins’s last offence was committed in July, 1838; and was 
charged in the indictment to be a simple theft of a coat worth fifteen 
dollars, from a dwelling house, ‘‘ on (such) a day.” For this he was 
sentenced by the municipal court of Boston, to imprisonment at hard 
labor two years and three days in the state prison. Before his sen- 
tence had quite expired, in May, 1840, he was again brought before 
the same court, to receive an additional sentence as “ a third comer 
or in the language of the law, as ‘‘one twice before convicted and 


! Revised Statutes of Massachusetts, 811; Act of Amendment, sections 34, 35, 
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sentenced for a term not less than one year.” At his request the 
judge postponed the case till the next month in order to give him 
time to prepare his defence. He had no one to assist him ; and when 
called on to say if he had any thing to offer why judgment should not 
be pronounced against him, he delivered a written argument which 
has seldom been equalled i in acuteness and force of reasoning by one 
not familiar with the discipline and logic of the law.’ As it did not 
meet the legal merits of the information, however, the judge was 
about proceeding to pronounce sentence, when counsel* volunteered in 
his behalf. 

‘The case showed, that the defendant had not only been in prison 
twice before, but three times: or, taking in two previous additional 
sentences, five times. ‘Thus, for two simple larcenies under one hun- 
dred dollars, in 1817, two sentences, each of a year, (a single crime, 
but made double because the property belonged to two persons). A 
third sentence in 1821, for the same crime as before, one year. Be- 
fore this latter sentence had expired, namely, in 1822, he was inform- 
ed against as a “second comer,” and received two years additional. 
His fourth offence, in 1825, was for having in his possession a coun- 
terfeit bill; for this he received two years: and then before the 
period had expired, came a second additional sentence, which, as the 
law then stood, could only be for life. Accordingly, the prison doors 
closed on him, as it seemed finally and for ever. ‘But after suffering 
six or seven years of his additional sentence, a decision of the supreme 
court announced, that all those who were held in confinement on ad- 
ditional sentences were wrongfully detained, 7/ their sentences previous 
to the last, had only been for a year. ‘This was Hopkins’s case ; and 
his friends accordingly procured his discharge. Now he went forth 
from prison with the satisfaction of having suffered two additional 
sentences, amounting to eight years and a half, contrary to law, and 
without any apparent benefit to his moral character for in 1838 he 
was arrested for stealing a coat, as above mentioned, aud for which as 
we have above said, his sentence had not quite expired when he stood 
on trial under the information. 

On this state of facts, his counsel, besides various minor technicali- 
ties, raised the two questions whether he could be sentenced by way 
of additional, when more than six years had elapsed between the last 
original crime and the one previous to it in 1825; and whether, 
secondly, he could again be sentenced as a third comer, when he had 
already been punished as such; the general principle of law provid- 
ing that ‘“‘ no man shall be twice punished for the same offence :”’ and 
the Massachusetts statutes making no provision for fourth comers, but 
stopping short at third. 


' Hopkins, being the son of a Rhode Island lawyer, of considerable celebrity in his 
day, Amos Hopkins, Esq., may have inl erited some of the acuteness, of which he 
disp! ayed no small share on the occasion above alluded to 

Ge sorge Bemis, Esq., of the Be ston bar 
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The first point résted on the Massachusetts statute of limitations, 
which forbids the prosecution of any offence, murder excepted, after 
more than six years have elapsed from its commission. ‘The counsel 
for the prisoner contended, that this might and should be applied as 
well to additional sentences as to original offences; that the reason 
was as strong why old offences should be forgiven and forgotten when 
applying and aggravating punishment for new, as that original oflences 
themselves should be overlooked when more than six years had gone 
by without anybody’s moving in their prosecution. In this position, 
he cited and relied upon the continental law of Europe which has 
now generally recognised and adopted this principle. And undenia- 
bly, we suppose, it is a correct doctrine apart from special statutory 
provisions. 

‘The case was heard first by the municipal court, on these grounds, 
and on their being overruled, afterwards went up by exceptions to the 
supreme court, then in session. ‘There also they were overruled, and 
the prisoner’s sentence of seven years to the state prison was aflirmed. 
Chief Justice Shaw gave a long and elaborate opinion, in which he 
sustained the authority of the court to give a second sentence against 
a third comer, and also decided that the statute of limitations would 
not help the prisoner. ‘That the court must confine themselves to the 
act; and that it was for the legislature to apply it to repeated as well 
as to original crimes, if they saw fit. But he gave no opinion on the 
merits of the technical objections, which he said could only be reached 
by writ of error. 

As no further remedy could be had at Jaw till March of the next 
year, the prisoner's counsel then made application tothe governor and 
council for a pardon, on the ground of the former illegalities of his 
sentences. It was urged, that he had a balance against the state — 
eight years and a half to seven; that this was the only way in which 
the state could make retribution, and this the only tribunal to grant 
it; as cases of “ set-off”’ of this kind were provided for in none of the 
powers of the courts ; that, if it had been the wrong of a private indi- 
vidual instead of the state’s, such a compensation would be no more 
than justice. But for a state, it was not to be thought of, that it 
would withhold from an injured convict a compensation below his 
dues ; and the only compensation in kind it had in its power to afford. 
Some of the council, it was understood, were in favor of a pardon. 
But on the whole they deferred to grant it. One of the board face- 
tiously remarked, that to give the prisoner his liberty, was to give him 
a balance of a year and a half, which he might fill up with offences to 
his liking. 

The prisoner being thus foiled of his substantial claims to liberty, 
came back to the courts in March, 1841. His counsel now brought 
a writ of error on the judgment by information in the supreme court, 
and sought to make the most of informalities and illegalities that the 
case would allow. ‘The three first sentenees he questioned on the 
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rround, that the municipal court had no power to send to the state 
prison for simple larcenies under one hundred dollars. This brought 
Into consideration an act attributed to Chief Justice Parsons, for giv- 
ng the municipal court its jurisdiction. The statute gave it original 
jurisdiction in all cases concurrent with the supreme court; but con- 
tained no words of repeal of a prior act which expressly limited the 
municipal court to sending to the common jail for all simple larcenies 
under one hundred dollars. ‘The point was, that the former act was 
not repealed: and that, consequently, every sentence of that court 
for this offence (which probably constituted a third of the annual 
offences of the convicts sent to the state prison) from the year 1812 
down to the revised statutes in 1836, was erroneous and illegal. 

The next point was, that the fourth indictinent, for having in pos- 
session a counterfeit bill, with intent to pass it, was defective for want 
of the averment that he had it in his possession, with intent to pass it 
as true; that is, if he had it in bis possession with intent to pass it i 
charity, or to exchange it, or give it away as @ bad bill profe ssedly, it 
was no crime. And strong authorities in point, were cited. 

The last position was, that the 1838 indictment for stealing a coat 
in a dwelling house on such a day, ought to have averred that it was 
in the day-time ; that there was no statute against stealing from a 
dwelling house in the night-time; that, as a day meant twenty-four 
hours, the crime in question might have been committed according to 
the charge in the indictment in the night-time; that the presumption 
his construction to it, a sentence of two 

ars was erroneous, as a simple larceny under one hundred dollars, 
Se this must be taken to be such), could only be punished by a 
year in the state prison. 


in favor of liberty giving 1 


The argument on all these points had been concluded on the part 
of the plainuitt in error, when the court, without hearing the attorney 
general, decided that they could not entertain the questions which hi id 
been raised, in the shape in which they were presented by the pro- 
cess before the court. ‘That a writ of error upon the information 
could only draw in question the last judgment, even though the other 
judgments were all set out in the information, and though the last ad- 
ditional judgment depended entirely for its vitality upon those which 
preceded it. This decision, which declares, in effect, that the lower 
courts are bound to abide by their own illegal sentences, even to the 
xtent of giving further punishment by reason of their own very de- 
arture from Jaw, in the first instance, was of course fatal to the plain- 
tilf’s case. But separate W rits having again been filed, the cause was 
brought up anew in June last year; and the questions above raised 
were heard in their proper order. After argument, the chief justice 
remarked, that the cause was one of great importance, as it involved 
the leg ality of the proceeding s not only of the municipal court, but of 
all the hi cher courts in the commonwealth for the last twenty years, 
and requested a further argument on the point of the indictment for 
stealing in the day-time. A written argument was thereupon furnished 
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by the attorney general and the plaintiff’s counsel, and the point 
again indirectly discussed in a case resembling it, which arose subse- 
quently in Norfolk county. 

Finally, at the late March session (1842), just passed, the judg- 
ment of the court was pronounced upon the six writs of error. The 
three first judgments, involving the same question of jurisdiction of the 
municipal court, were aflirmed. The court (Chief Justice Shaw 
giving the opinion,) held that the words of the act were sufficiently 
broad to give the disputed power, and were tantamount to a repeal of 
the former act. ‘They also affirmed the judgment of the lower court 
on the 1825 indictment. But they came to the conclusion, that the 
defective averment as to day-time above noticed, was sufficient to in- 
validate the last indictment and judgment. The chief justice took 
notice of the curious defect in the laws that the offence of stealing | 
from a dwelling-house in the day-time should be provided for as an 
ageravated larceny, while ste aling from the same place in the night- 
time was left as at common law, as a mere simple theft. He re- 
marked, that the indictment, tried by the common test, of admitting 
its truth, and then inquiring whether it charged the prisoner with th: 
crime in question, was certainly defective as an indictment for stealing 
in the day-time, — that, consequently, a punishment exceeding one 
year in the state prison was erroneous, and the judgment of the mu- 





nicipal court was to be reversed. 

Of course, this judgment having fallen to the ground, the prisoner 
stood in law as if he had never committed the offence of which it was 
the subject: and the additional judgment having no other basis to 
stand upon, fell directly after it. The prisoner thus obtained his 
liberty, one year and seven months after the erroneous sentence 
began to run, having suffered in all no less than twelve years of ille- 
gal imprisonment out of the seventeen to which he had been subjected. 

The decision, it is understood is likely to have an extensive bearing 
upon other state-prison and house-of-correction cases. The chief 
justice indeed, remarked, that it unsettled what had long been th 
established precedent in the commonwealth, and was supposed to 
have been extensively used throughout the different counties. In 
fact, the next criminal case but one, on the docket, Commonwealth 

Haggett, was two days after decided mainly on the very ground 
of Hopkins’s. 





RECENT AMERICAN DECISIONS. 


Supreme Court of Pennsylvania, March Term, 1842. 


Craig v. Suirn. 


A conditional sale of chattels will pass the title, if performance of the condition be 
prevented by the vendor. 
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[herefore, where a debtor had sold four hundred hogsheads of molasses to a creditor 


firm, the price to be ascertained by a particular grocer, having guaged and valued 
the article at their warehouse subse quently to its removal i that the whership 
pass d without such ascertainment of the price, the vendor having refused to let the 


prope rtv be re moved 


Held, also, that marking the hogsheads, pursuant to the vendor's direction, was a 


suflicient delivery. 


Ar the trial of this action of reple vin, in the district court of the city 
and county of Philadelphia, on the plea of property in the defendant, 
it appeared that Smith, the defendant, had boucht fourteen hundred 
barrels of flour from Craig, Bellas & Co., for about nine thousand 
dollars, the one half cash, and the other at sixty days. The flour 
being shipped, and Smith unable to comp ly with his contract, he pro- 
pos ed to give his notes at sixty and ninety days, agreeing to allow 
four hundred hogsheads of molasses to stand in the yard of his distil- 
lery, either as the property ty of the firm, or as collateral security, the 
article to be distilled into rum, and the proceeds applied to his debt. 
In the first instance, this proposal was agreed to, and the notes were 
taken ; but subsequently to his failure, which took place shortly after- 
wards, he agreed to sell them three hundred and fifty hogsheads of 
the molasses, and twenty-five hogsheads of rum, a part of the product 
of the other fifty, the price to be settled by vens, a grocer, having 
cuaged and valued the article at their warehouse, subse juently to its 
removal ; and he directed them to mark the hogsheads at the yard, 
and haul them away, should he not attend, without further delive ry. 

They accordingly marked the hogsheads, in his absence. with the 
initials of the firm, having counted them oif according to the method 
prescribed by the first arrangement; they took up the notes, which 
had been deposited in bank for collection, and delivered them to the 
plaintiff, who had bought the molasses and rum from Craig, Bellas 
& Co., and who tendered them to Smith in their name: but Smith 
refused to part with the property. When the plaintiff had proved 
these facts, the court, on motion of the defendant, who gave no evi- 
dence, directed a non-suit, pursuant to the statute, being of opinion 
that he had not made out a case; and the cause, having been re- 
moved into this court by writ of error, was argued by 


Heiskel and Cadwallader for the plaintiff, and by 


Meredith for the defendant. 


Gipson C. J. delivered the opinion of the court. The statute by 
which the court below is constituted, directs, that when the defendant 
shall have given no evidence, the presiding judge may direct a non- 
suit, if the ‘plaintift’s evidence be insufficient, in his opinion, to make 
out a case ; and hence it results, not only that the evidence must be 
taken to be true, but that every inference of fact which a jury might 
draw from it in favor of the plaintiff, must be drawn by the judge ; 
else the plaintiff might be deprived of his constitutional privile ge, and 
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the statute would be so far void. In such a case, therefore, the de- 
fendant’s prayer for a non-suit is effectively a demurrer to evidenc: 
and what is the case which a jury might deduce from the evidence: 
before us? 

The defendant, Smith, being pressed for payment by Craig, Bellas 
& Co., consented to let the molasses in question stand in the yard of 
his distillery, either as their property, or as collateral security, but o: 
condition that they would take his notes, at sixty and ninety days, i: 
lieu of one half cash and the other at sixty days, as he had promis 
them. He pointed out the molasses, consisting of four hundred hogs- 
heads, to be ascertained by counting them off in rows, from a particu- 
lar point, and in a particular way. He agreed to send them the run 
he should distil from the article, to be sold by them, and the proce: 
applied to his debt; and on these terms, in the first instance, tl: 
matter was arranged. 

Had it rested there, the plaintiff, or the firm he represents, could 
not have recovered, as in the case of a pawn ; for at this time ther 
was no delivery of possession, and consequently no pawn. Indeed 
retention of possession was necessarily a part of the arrangement, be- 
cause it was indispensable to enab le the defendant to carry the othe 
parts of it into effect. 

But subsequent to the defendant’s — which occurred short 
afterwards, he sold, and agreed to deliver to Craig, Bellas & Ci 
three hundred and fifty of these swe soeae ly as well as twenty-fiy 
hogsheads of rum, distilled in the mean time from the other fifty, and 
set apart in a shed, the whole to be guaged, and the price settled at 
their warehouse by Stevens, a grocer; and this done, the notes pre- 
viously given were to be de livered up. Next morning he repeated 
the conditions of the sale, and told the purchasers to mark the hovs- 
heads in the yard, according to the former method of ascertainment, 
promising to meet them there, and d lirecting them to haul away, with 
out further de ‘livery, should he fail to attend. They accordin¢ \ 
marked both the rum and the molasses with the initials of the fir 
the notes were withdrawn from bank for delivery, but handed to 1! 
plaintiff, who had taken the place of the firm; and they were ten- 
dered to the defendant, who refused to receive them, or part with | 
property. ‘The question, then, is, whether there is enough in these 
facts to constitute a sale, on the general principles of the contract, un- 
affected by positive provisions, such as those of the British statute | 
frauds, which are not in force here. 

The subject of the sale was sufficiently certain. ‘The rum was 

a shed by itself; and the rows of hogsheads containing the molasses 
were particularly designated. Even without such designation, the | 
would have been sufficiently ascertained by the marking, pursuant 
the vendor’s direction. A sale of articles, to be selected by the ven- 
dee, is certain enough after selection made. Here the particular hogs- 
heads had been marked, by the vendor’s assent, and whether with a 
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view to delivery, it was properly the province of the jury to say ; for 
that the separating of particular goods from a larger quantity, pre para- 
tory to actual delivery, is constructive delivery in point of law, was 
aflirmed by Lord Loughborough, in the celebrated case of Lickhar- 
row v. Mason, (1 H. B. 363,) and here the hogsheads were marked 
expressly by the vendor’s direction, in order that the vendees might 
take possession of them, without any further act to be done by him. 
So far, then, as the fact of delivery is involved in the question, the 
sale seems pretty clearly to have been executed ; but the fact is never- 
theless determinable by a jury, having regard to the intention of the 
parties, in the marking and setting apart. 

The pinch of the case, however, is, to determine whether the ven- 
dor was at liberty to stop short, before the contract was made com- 
plete in all its parts, by the ascertainment of the quantity and price, 
through the agency of him to whom the guaging and valuation were 
referred. If lL deliver a chattel, on terms that the price of it be sub- 
sequently fixed by the vendee and myself, 1 may balk the contract, 
by insisting on more than he will be willing to give for it, and thus 
regain the possession of my property, with which I had parted only 
conditionally. But though the price be not settled by the parties, 
yet if they agree on a method of settling it, irrespectively of any thing 
to be done by themselves, it is the same between them, when subse- 
quently settled, as if the sum to be given had been an original condi- 
tion of the bargain ; but if the person to whom the naming of it was 
referred die in the mean time, or refuse to act, the contract is at an 
end. Such a sale is conditional, but not executory, like a contract to 
sell at a day to come, which 1s complete in itself, though some act 
remain to be done in pursuance of it; on the contrary, it is a con- 
tract which, being imperfect in itself as regards one of its terms, is to 
take effect only when the deficiency is supplied by the appointed 
means, the prevention of which, by an act of providence, or the ob- 
stinacy of the agent, defeats the sale entirely. Nor does the property 
pass by it in the first instance ; for the sale, being on a condition pre- 
cedent, does not allow the title to vest before the condition has been 
performed, and therefore, if the vendor sell the thing again in the 
mean time, the second purchaser will take it clear of dispute, though 
the vendor will be answerable in damages, when the price is named. 
All this is text law, and so well understood both by common law 


jurists and civilians, that no more is necessary than to refer to Ross on 


Vendors, (p. 60,) where the authorities for it may be consulted. But 
here the rum and molasses were to be guaved and the price fixed at 
the purchasers’ warehouse — an act that was prevented by the ven- 
dor’s retention of the property in his actual custody. ‘There is no 
precedent in the books for such a case, and it is not easy to determine 
it satisfactorily on principle. ‘The difficulty is, to comprehend why 
such an authority, like a submission to an arbitrator, or a letter of at- 
torney, may not be revoked before it has been executed. It is set- 
VOL. V.—NO. III. 14 
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tled, however, that a power, coupled with an interest in the execution 
of it, is irrevocable; as in MWalsh v. Whitcomb, (3 Esp. Ca. 565.) 
In Bromley v. Holland, (7 Ves. R. 28,) it was said by Lord Eldor 
that he would not permit a power of attorney, given for a valuable 
consideration, to be revoked; and the same principle seems appli- 
cable to every case where the power is necessary to effectuate a 
security. Was the power given for that purpose in this instance ? 
It was given to effectuate a sale in discharge of a debt. If the notes 
had been actually delivered up, the contract would indisputably have 
been executed on the part of the vendees; but independently of that, 
the debt, of which the notes were only the evidences, had been taken 
as the consideration of the purchase, ‘and the sale may still be said to 
have been executed, so far as regards tender of those evidences and 
payment of the purchase money. In addition to this, the vendees 
had been lulled into a false security by the arrangement, at a time 
when a vigilant use of every instant in seeking other security was of 
peculiar value to them; and to suffer the vendor to rescind the con- 
tract by a trick, when the time for action had gone by, would be to 
sanction a fraud. Still, it may be asked, how is it to go into eflect 
before performance of the act, which was a condition precedent to 
it? Simply by taking prevention for performance, as is often done | 
regard to dependent covenants, and directing the jury to allow the 
vendor a reasonable price for the article, in their estimate of the 
damages. By this means, the bargain may be carried into eflect; 
and if the vendor should be deprived by it of the benefit of Mr. Ste- 
vens’s judgment, he will have himself to blame for it. 
Judgment reversed, and a procedendo awarded. 





District Court of the United States, Massachusetts, March Term, 
1842, at Boston. 


Harpine v. Tue Streampoat Maverick. 


A license to keep a ferry under the Statutes of Massachusetts is not assignable. 

The charter of the Eastern Railroad Corporation does not authorize the Company to 
maintain a ferry between Boston and East Boston, and take toll for travel and pur 
poses not connected with their road. 

A steamer, used as a ferry-boat, and in the act of transporting passengers in the harbor 
of Boston in violation of law, came, by accident, in collision with a vessel whicli 
was in the lawful use of the waters of the harbor; Held, that the steamer was liabl 
for the damage done by such collision. 

Semble, If such collision was occasioned by the misconduct or negligence of the v: 
sel, the steamer would not be liable. 

A usage for vessels to let go their warps upon the approach of the steamer must 
presumed to be founded on the supposition that the steamer was in the righttul 

of the waters of the harbor. 
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A usage which would require those who are in tl > legal use of the waters as a high- 


way, toy ield to others who are using them for an unlawful purpose, will not be 


upheld by the laws. 


Tr1s was a libel for a tort. The Maverick, a steamboat, was plying 
as a ferry-boat between one part of Boston, and another part called 
East Boston. The brig Southern, of which the libellant was mate, 
had run a warp across the usual track of the steamer, and near the 
head of the dock. In her passage, the steamer ran against the warp, 
and, by means thereof, broke the leg of the libellant and inflicted other 
injuries. The other facts in the case, and the points of counsel, 
sufficiently appear in the opinion of the court. 


B. R. Curtis for the libellant. 


S. Bartlett for the claimants. 


Spracue J. It is contended, in the first place, that the claimants 
had no right to keep a ferry, and that the Maverick was used for 
that purpose in violation of law. ‘They have produced a license. 
eranted by the proper authorities in the year 1832, to William H. 
Sumner, Stephen White, and Francis J. Oliver, and an instrument 
bearing date the 9th of December, 1839, by which the said Sumner, 
White, and Oliver, conveyed to the claimants, and one John Binney, 
who is since deceased, all the steamboats and other boats and vesse Is 
used in said ferry, including the Maverick by name, and also all tolls, 
ferriage and profits and income which had been received or which 
should thereafter be received from the ferry, and all profits and advan- 
tages whatever, which could or should be derived therefrom. All 
which the claimants and said Binney, and their executors, administra- 
tors, and assigns, were to hold as trustees for a certain voluntary asso- 
ciation, called the East Boston C ompany. By the same instrument, 
the said Sumner, White, and Oliver constituted the claimants and 
said Binney and their successors in said trusts, representatives, and 
assigns, their attorneys irrevocable, to keep and maintain said ferry, 
and to do all other acts, maiters, and things, which said attorneys, 
their successors, representatives or assigns should deem needful or ex- 
pedient for the support and prudent management of the ferry ; and 
also to establish, regulate, and change the rates of toll or ferriage, and 
to demand and receive said tolls and ferriage and dispose thereof, and 
also full power to substitute any agent or agents under said attorneys, 
and their powers at pleasure to revoke. And said Sumner, W hite, 
and Oliver covenanted that they would not “in any manner obstruct, 
hinder, defeat, or interfere with the claimants and said Binney, shale 
successors, representatives or assi; gns, or any of them, in the conduct- 
ing and management of said ferry. The same instrument also con- 
tained a covenant for further assurance and a declaration by said 
Sumner, White, and Oliver, of their “ free consent for the city of Bos- 
ton, or the government, to revoke the license granted to them, and to 
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grant the same to said claimants and Binney, in their said capacity of 
trustees, or their successors or representatives in said trusts,”’ &c. 

The claimants also gave in evidence another instrument bearing 
date the same 9th of December, 1839, by which they and said 
Binney covenanted with said Sumner, White, and Oliver, and othiers, 
meinbers of said East Boston Company, to hold the said property 
and the ferry as trustees, and subject to the control of said asso- 
ciation. ‘They also produced another instrument, bearing date the 
19th of December, 1836, being an indenture of three parts, between 
the said trustees, said Kast Boston Company, and the Eastern Rail- 
road Company ; by which the latter is substituted in the place of the 
East Boston Company, so far as relates to the ferry and the property 
connected therewith. ‘These instruments constitute an assignment of 
the ferry, and devested the licentiates of all power and control over it. 
They go beyond the case cited from 4 Pick. R. 874, in which it is 

said, that an irrevocable power to receive a sum of money to the at- 
torney s Own use, is prima Sacie an assignment. Here is an express 
conveyanc e, to which the power of attorney is only auxiliary. 

Was this ferry assignable? ‘This question must be answered by 
referring to the Massachusetts Statute of 1796, chap. 42, to which it 
owed its existence. The first section provides, “ that no person ot 
persons whatever shall keep a ferry in this Commonwealth, so as to 
demand and receive pay, without a special license first had and ob- 
tained from the court of General Sessions of the Peace of the county 
wherein such ferry may be ; and the said court is hereby empowered 
to grant such licenses to such person or persons as shall be judged 
suitable for such service by the same court.” By the third section it 
is enacted, “ that if any person or persons shall keep a ferry, or trans- 
port passengers over or across any stated ferry, so as to demand or 
receive pay, having no right or authority so to do, he shall forfeit and 
pay for every suc sh offence, four dollars.” The Revised Statutes, 
which went into operation in 1836, have substantially reénacted the 
same provisions, chap. 26, ¢ 1—6. 

At the time of the passing of the statute, ferries constituted indis- 
pensable links in the chain of communication between different parts 
of the Commonwealth ; and so important was it deemed to secure 
fit persons as ferrymen, that it was provided by law, that no one 
should keep a ferry unless previously judged suitable ‘and specially 
licensed therefor by an established tribunal. It was a personal trust, 
to be reposed in those only whose qualifications had previously been 
considered and approved by the court, and is no more transferable 
than the office of a guardian, or the power of a master over his ap- 
prentice. If the licentiate can, by means of an assignment, appoint 
his successor, then a person becomes a ferryman whom the court have 
never licensed, and of whose fitness they have had no opportunity to 
judge. It is not necessary to decide, how far the person appointed 
must devote his personal attention to the management of the ferry ; it 
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is sufficient to say, that he must at least have a control over it, and 
that those who are engaged in its management must be, not merely in 
name, but really, his agents or servants. 

It has been contended, that this ferry was, in truth, kept by the 
Eastern Railroad Company, and that they are authorized to maintain 
it by the first section of their charter. Its language is as follows : — 

‘And said corporation is hereby authorized and empowe red to locate, 
construct, and finally complete a railroad from the city of Boston to 
the boundary line between the Commonwealth of Massachusetts and 
the State of New Hampshire, on or near the line next hereinafter de- 
scribed, namely : beginning at or near the land or wharf of the Lewis 
Wharf Company ; thence by steamboats, or other boats, over and 
across the ferry, to East Boston, so called ; thence,” &c.— locating 
the road to the boundary of the Commonwealth. This is merely de- 
scriptive of the line of the road. It was to run froma point at or near 
Lewis’s wharf, over and across the ferry, to East Boston. ‘The ferry 
is mentioned only to designate the route over which the corporation 
were to pass by steamboats, or other boats, for the purposes of a rail- 
road. It certainly is not to be understood that this railroad corpora- 
tion was authorized to establish and maintain a ferry and take toll for 
all travel, and for purposes in no wise connected with their road. 
The route of the road passes over Merrimack river, and across the 
site of a bridge. Could the Corporation there establish a general toll 
bridge, independent of the railroad? But, further, this charter was 
granted on the 14th of April, 1836. The ferry had been established, 
and Sumner, White, and Oliver appointed ferryme nin 1832. The 
second section of the charter declares, that “ nothing herein contained 
shall be construed to confine, interrupt, or impair the existing rights of 
any corporation, person or persons, owning or interested in any fe ry 
already established or licensed.”” ‘This removes all pretence for s say- 
ing, that the preéxisting ferry was intended to be merged in the ri Lil- 
road. It is preserved distinct and independent, and in no wise to be 
interrupted or impaired. 

I am constrained, therefore, to say, that, neither under the license 
to Sumner, White, and Oliver, nor under the charter of the Eastern 
Railroad, do the claimants derive any legal right to maintain this ferry ; 
and that in doing so, they are contravening the express provisions of 
the statute. 

Bui it is contended, that the injury to the libellant arose from the 
misconduct or negligence of those on board the brig. In the first 
place, it is said, that the hawser was run for the purpose of obstruct- 
ing the ferry-boat. In support of this, the claimants rely upon the 
previous occurrences in the morning, and upon the testimony of Keen, 
Douglas, Jolliffe, and Porter; and to repel it, the libellants refer to 
the testimony of Eldridge, Rider, Green, and Stetson. I do not 
propose to detail the very voluminous and contradictory evidence in 
relation to this and other matters of fact, which have been in contest- 
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ation. ‘To do so would answer no purpose except perhaps to satisfy 
the counsel that the court had taken into view all the evidence up ' 
which they relied. The brig lay at Lewis’s wharf; there was a bona 
fide intention to remove her to the northward, for the purpose sige k- 
ing her to Pratt & Cushing’s ways. ‘To carry this into effect, 
captain gave orders to take the hawser out of coil and run it to the 
wharf south of the ferry-way, preparatory to moving the vessel. Con- 
sidering the improbability that the captain would designedly ow 1 
valuable vessel, of which he was part owner, with a cargo on board, 
and without cables and anchors, in collision with a steamboat, that 
all those engaged in this service, with the exception of Jolliffe, had 
given testimony going to negative such a design, and that the running 
the hawser may well be attributed to another and a legitimate pur- 
pose, and that the hawser was slacked up almost immediately on the 
approach of the boat, I am ofopinion that this allegation of an atte: 
purposel ly to obstruct the steamboat, is not maintained. 

It is further contended, that, as the brig had no cables and anch 
it was negligence to attempt to remove her without having a stern 
line, so as to be prepared to let go the warps at the bow on the ap- 
proach of the steamer. Whether such a line ought to have been pre- 
viously run, is a question which nautical men, or those practicall; 
acquainted with moving vessels in harbors, are most competent to 
decide. Many such have given their depositions in this case, and 
their opinions have been extracted upon various points. But to no 
one of them has this ques tion been propounded. The mate, who 
made these arrangements, is proved to have been experienced and 
skilful in his profession. He had a warp and a hawser ahead. | 
cannot undertake to say that it was a want of ordinary care not also 


to have had a stern line. 

It is further contended, that there was want of due care in sev 
particulars. Ist, In making fast the hawser to the windlass bits, so as 
not to be cast off readily. 2d, In not hailing the steamer earlier, in 
order to give notice not to approach. 3d, In not having slacked | up 
the warp and hawser earlier. 4th, That the warp was full of kin 
and should not, therefore, have been permitted to run out through tlie 
chocks, as it was liable thereby to bring her up. But whatever kin! 
there may have been, they did not catch in the chock, and in no 
way contributed to the disaster. As to making fast the hawser at th 
windlass bits, no witness testifies that this was improper, or that thei 
was any better manner of securing it. 

I do not see how an earlier hail from on board the brig could have 
been of any utility. The wind was strong from a northeast direction, 
and, with the noise of the paddles and machinery, must have -_ 
vented any hail being heard by those on board the boat until at 
they must have seen the hawser and warp. ‘They knew that a pi 
attempt had been made to haul the brig, and it is in proof, that they 
were on the look-out, and saw the warp, and hailed the brig to hav 
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it slackened. A main ground of the defence is, that such were 
the wind, currents and obstructions, that it was impossible for the 
boat, after she passed the ship, to stop or retreat, or to have taken 
any other course than directly across the wharf. No hail could pos- 
sibly have been heard by the steamer be fore she passed the ship; 
how then could it have been of any utility 

With regard to the objection that the w arp and hawser ought to 
have been slackened earlier, although there is a conflict of testimony 
as to the time when this was done, or how soon after the first hail 
from the boat, there is no doubt that they were slackened some time 
before the boat came up to them. ‘The damage was occasioned by 
the boat’s taking the warp, which, being a new Manilla rope, did not 
sink. If it had been cast off at the instant of the first hail, or at any 
time after those on board the brie had reason to apprehend that the 
boat would cross it, it would still have floated upon the surface and 
obstructed the boat. But there is another and broader answer to this 
objection, which reaches also to the allegation of negligence in not 
having a stern line, so as to be prepared to let go the warp, and in 
making fast the hawser to the windlass bits. These complaints of 
negligence all rest upon the assumption that it was the duty of the 
" to let go her warps on the approach of the steamer. ‘There is 

uch conflicting testimony as to the usage in such cases, but | think 
the preponderance is in favor of the fi rry-boats, and that it is proved to 
have been the eeneral practice for other vessels to yield to them on 
their approach and slacken their warps to permit them to pass. I am 
not so well satisfied that the same usage prevails with respect.to the 
approach of sailing vessels. 

Without pausing to inquire how far a special usage as to this ferry 
ought to be brought home to the knowledge of those on board the 
brig, in order to be binding upon them, it is sufficient to say, that it 
nust have been founded upon the supposition that this ferry was 
egally maintained and that these boats were in the rightful use of the 
waters for that purpose. But we have seen that this was not the 
fact, and any usage founded upon it must therefore fall. Indeed, the 
law would not uphold a usage by which those who were in the legal 
use of these waters as a highway, should be bound to yield to others 
who were in the act of using it for an unlawful purpose. 

It is further insisted, that the libellant was negligent of his own 

rsonal safety. On the approach of the steamer, he let go his fasts 

which crossed her track, and ran aft for the purpose of having a stern 
line made fast to the steamer North America, and while doing this his 
ler was caught in the warp as it was running out, and he received the 
Injury complained of. It is said that the warp was lying near to the 
libellant; that he was warned of his danger, and that he was unneces- 
sarily taking another turn of the rope which led to the North America 
around the cleat where it was fastened on board the brig. It is not 
denied that the line to the North America was necessary. The warp 
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and the hawser had both been let go. There was nothing then to 
hold her, and she was without cables and anchors. There was no 
time for deliberation ; it must be done instantly. The evidence of 
his being warned is, that one of the witnesses called out to him that 
he had better take care of his legs, as the steamer was agoing to take 
the lines ; that he got tangled in the coil and then jumped clear of it, 
and soon afterwards, while making fast the rope, he got caught agai 
It does not appear in what manner he could have avoided the dan- 
ger; he was not at liberty to leave the place, and was performing ay 
indispensable duty, which demanded his attention at the instant. To 
obviate the pressure of this fact, it is indeed said, that the rope had 
been already sufficiently made fast, and that the turn he was then 
taking was unnecessary. ‘That rests entirely upon the opinion of 
Jollitie, who says, that he thinks she was sufliciently fast before ; but 
the libellant thought otherwise, and from the testimony in the cause, 
his experience and skill would entitle his judgment to a preferenc: 
over that of Jolliffe. He was in command of the brig ; upon him 
rested the responsibility of her safety ; this was the only line by whi 
she was to be held, and it would be harsh and presumptuous to con- 
demn him upon the critical suggestion that the last turn of the rope 
was unnecessary, and this too merely upon the opinion of a witness 
who was less skilled and who felt no such responsibility. 

What, then, is the posture of this case? ‘The brig Southern being 
in the legitimate use of these waters as a highway, for a lawful pur- 
pose and in a proper manner, comes in collision with the steamer 
Maverick, which, at the time, is using them in transporting passengers 
as a ferry-boat, in direct violation of law. Supposing the collision t 
have been accidental, which shall bear the loss occasioned thereb 
Authorities upon this point have been cited at the bar. In the cases 
of Learne v. Bray, (3 East, 593), and Bullock v. Babcock, (3 Weo- 
dell, 391), which were actions of trespass, the lawfulness of the pur- 
pose is adverted to as a material circumstance. In the former, Lord 
Ellenborough, alluding to another case, says, “‘ When one shooting 
with butts for a trial of skill, with the bow and arrow, the weapon 
then in use tn itself a lawful one, and no unlawful purpose in view: 
yet, having accidentally wounded a man, it was holden to be tres- 
pass. Such, also, was the case of Weaver v. Wood, (Hobart, 134), 
where a like unfortunate accident happe ‘ned whilst persons were /aw- 


Sully exercising themselves in arms.” In Comyn’s Digest—Battery, 


(A) Hammond’s edition, note (d), it is said, “in order to render a 
trespass excusable, not alone must the act itself have been inevitable. 
the party must be altogether blameless with regard to the circumstan- 
ces which led to it; for if the defendant hus wrongfully placed hin 
self in a situation whereby he becomes the instrument of mischief | 
another, he cannot excuse himself by saying that the accident bhap- 
pened without the possibility of his preventing it at the time.” Davis 
v. Saunders, (2 Chitty’s R. 639), was a case of collision. ‘The 
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plaintiffs sloop had made fast to a raft of brandy which had been 
sunk by smugglers, and was endeavoring to secure it. ‘The defend- 
ant’s sloop came up and attempted to obtain the brandy, and the 
two sloops by the force of the sea were thrown against each other. 
The case turned on the question whether the defendants were doing a 
law ful act 5 and the court decided in their favor. solely on the cround 
that his “‘ original act was not unlawful.” It was formerly contended, 


that, if a person injure another by violence, he is responsible in dam- 
ages, although it was accidental. But it is now settled that he is not 
liable for a mere accident, although accompanied by force, provided 
he is not engaged in an unlawful act. ‘This limitation upon the im- 
munity for accidents is frequently mentioned in the books, and I am 
not aware that it is anywhere denied. 

It is insisted by the counsel for the claimants, that if these principles 
are anywhere recognised by the law, it is only when the act Pin 1S 
contra bonos mores, or an otlence at common law ; and that a viola- 
tion of a statute provision secured by penalties, is not within the 
alleged principle. 

In the case cited by him of Atkinson vy. Abbott, (11 East, 135), 
Lord Ellenborough remarks, that the statute of Charles IL., by which 
a penalty is imposed for taking out a false clearance, does not make 
the voyage illegal. But our statute does make the voyage, if it 
may be so called, illegal. It prohibits the keeping a ferry, or trans- 
porting passengers over any stated es Every trip, therefore, 
was a violation of the statute. The cases of The ‘King \ v. Dicken- 
son, (1 Saund. R. 135) ; Anonymous, (3 Salk. R. 25); Rex v. Buck, 
(1 Stra. R. 679), merely go to establish the well known doctrine, that 
where an act allowed by the common law is prohibited by statute, and 
the mode of prosecution is prescribed by the statute, that mode must 
be pursued, and not the common law method by indictment. But 
the case now before the court is not a prosecution against the claim- 
ants for keeping a ferry, but a suit for running forcibly against a warp, 
by which the libellant was injured. The respondents, to justify this 
act of force, say, in substance, that they were duly licensed to kee pa 
ferry, and were running the Maverick as a ferry -boat, as the 'y lawful- 
ly might. The replication is, that they were not licensed to keep a 
ferry, and in doing so were violating the law ; and, therefore, are not 
entitled to the immunity which they claim. ‘The libellant rests on 
the principle that if one, while doing an unlawful act, comes in contact 
or competition with another who is pursuing his lawful occupations, 
the law gives a preference to the latter and inclines the balance 
against the former. 

The ground assumed by the respondents, | is, that the only inconve- 
nience to which the party who violates a statute is subjected, is th 
penalty which it prescribes. But I apprebend, that this is not we 7 
founded. There are disabilities or liabilities to which the law subjects 
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him, as consequent upon his unlawful act, wholly distinct from the 
penalties of the statute. Thus in Wheeler v. Russell, (17 Mass. R. 
278), the plaintiff had sold and delivered to the defendant a quantity 
of shingles and taken his note for the price agreed. ‘The action was 
upon the note. The defence was, that the plaintiff, in selling th 
shingles, had violated a statute. The court sustained the defenc 
and refused to enforce the note, although the price agreed was no 
more than the fair value of the property which the plaintiff had parted 
with. In that case the authorities were collected with great dili- 
gence, and ably and elaborately examined at the bar. The chi 
Justice, in delivering the opinion of the court, says; ‘‘ no prince te a 
law is better settled than that no action will lie upon a contract mad 
in violation of a statute, or of a principle of the common law,” shus is in 
terms rejecting the distinction now set up. In Moody y. Ward, (13 
Mass. R. 299), the defendant, a colonel in the militia, bad mustered 
his regiment in the highway. After he had dismissed the regiment 
and retired from the field, the plaintiff’s horse, in passing along thi 
highway, was frightened by the firing of the soldiers who were re- 
maining there, ran against a shaft and was killed. It was contende: 
in behalf of the plaintiff that the defendant was liable, because muster- 
ing his regiment in the highway was prohibited by statute. ‘T 
court said, that it did not appear that the defendant was to bla: 
unless the mustering there was unlawful—and that that point was | 
made out, and they therefore decided in favor of the defendant. 

The distinction contended for does not seem to be established, at 
least in civil cases, by authority ; and I see no ground in principl | 
introducing it. The common law is said to be founded upon imme- 
morial customs, which are supposed to embrace acts of the Legislatur 
the records of which have been lost by lapse of time. But wh 
should these be more efficacious in any respect, or their inviolali! 
be more sedulously guarded by consequential liabilities, than acts ol 
the legislature, the records of which are preserved ? 

The view which I have taken of the case renders it unnecessary to 
consider whether there was any negligence in the manver in which 
the steamer was conducted, or not. As the libellant was engaved in 
a lawful occupation, and the Maverick, when she ran against his warp, 
was running as a ferry-boat, and in the act of transporting passenge! 
in violation of law, I am of opinion that she must be responsible even 
for accidental damages occasioned thereby. 
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Circuit Court of the United States, Massachusetts, June 1842, 
Boston. In Bankruptcy. 


In THE MATTER OF Bensamin RANDALL AND ANOTHER. 


A voluntary petition for a decree of bankruptcy may be withdrawn and all further 
proceedings stay¢ ‘d, on the application of the pe titioner, before the decree has been 


nade, upon proper cause shown, and the payment of costs. 
Whether a petition can be dismissed and further proceedings stayed, after a decree of 


bhankruptey.— Quere. 


Tuts was a a in bankruptcy, by Benjamin Randall and 'Timo- 
thy Reed, of Boston, traders and copartners. ‘The petition stated in 
substance, te on the second day of March, 1842, one of the peti- 
tioners, Randall, presented to the judge of the district court, a petition 
that the said Randall, and the aforesaid copartnership, might be de- 
clared bankrupt, and be entitled to the benefit of the bankrupt act ; 
that Timothy Reed, the other petitioner, then being dangerously sick, 
was entirely ignorant of said proceedings, and did not join ; that since 
the filing of the said petition, the petitioners had entered into a com- 
position, compromise and settlement with all their joint and separate 
creditors, and were desirous of proceeding no farther under their 
aforesaid petition ; to which course the creditors consented. Where- 
fore the petitioners prayed, that al! proceedings under their aforesaid 
petition might be stayed, and that the same might be dismissed. 

Upon the hearing and proofs offered in the district court, it was 


‘ ordered, “that the question whether upon the facts set forth in the 


said petition, the petitioners can and ought to be permitted to discon- 
tinue proceedings under their original petition and to withdraw the 
same, or what relief shall be gr: anted, be adjourned into the circuit 
court of the U ‘nited States for this district, to be heard and determined 
by the court.” 

The cause now came on for argument in the circuit court, and was 
submitted to the court by Rand and Fiske for the petitioners ; there 
being no opposition on the part of the creditors. 


Story J. I have no doubt whatsoever in this case, that the prayer 
of the petitioners may and ought to be granted ; and that all further 
proceedings should be stayed, and the petition dismissed, upon the 
payment of all the costs, hitherto incurred touching the same, and now 
remaining unpaid. T he application is made before any decree has 
been passed in bankruptcy, declaring the petitioners, or either of them, 
to be bankrupts, and giving them the benefit of the act of congress. 
If the application had been made after such a decree, it might have 
involved other considerations ; for the effect of such a decree would 
be to devest out of the bankrupt all his property an id rights of proper- 
ty from that time, and to vest the same in the assignee in bankruptcy, 
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immediately upon his appointment. Ido not mean to say, that jt 
might not even then be competent for the court, upon proper proceed- 
ings, upon the application of all parties 2 bankrupt, the assigne, 
and all the creditors —to direct a stay of all further proceeding 
That is a point, which need not be considered upon the present occa- 
sion ; for here the petition has been filed by the voluntary act of 1] 
petitioner, (Randall), and there has been no proceeding tm tnvitu 
by any of the creditors ; and no rights have as yet positively attached 
in their favor, which the court is bound to enforce in bankruptcy, 
It does not occur to my mind, therefore, that there is any sound * 
objection to stay all further proceedings upon this petition, and to dis- 
miss the same. It is in the nature of a supercedeas ; and the grant of 
that is ordinarily a matter of sound discretion in the court sitting in 
bankruptcy. It is by no means an uncommon function for the lord 
chancellor, sitting in bankruptey, to award a writ of supercedeas to 
supersede the proceedings on the commission, however rightfully it 
may have been issued, upon the application of the bankrupt, after hi 
has been decreed a bankrupt, with the consent, not of all his credit- 
ors, but merely of all his creditors who have proved their debts. It is 
not, indeed, a matter of strict right; and the lord chancellor may, 
and often does, refuse to supersede it in such a case, where opposition 
is made thereto by Ven a or it might produce a 
Ex parte King, (2 Ves. } 40); Ex — Stokes, (7 Ves. R. 
408) ; Ev parte + ieee. og a Ves. R. 486) ; Ev parte Jackson, 
(8 Ves. R. 533); Ev parte Milnor, (19 Ves. R.'204); Ev port 
Law, (4 Madd. R. 273) ; sufficiently show . general practice and 
the limitations and qualifications thereof! A decree in bankruptcy 
being in legal contemplation an execution for the benefit of all 
creditors, the court will take care, that it shall not be superseded with- 
out good cause, and, where it is valid, not generally without the con- 
sent of all the creditors.’ 

In the present case, I understand, that all the creditors, who are 
known to be such, concur in this application. ‘They have made 
compromise and composition of their debts ; and there is, therefore, no 
longer any ground to retain the petition ; f for the court cannot pre- 
sume, that any other creditors exist, or that any possible injury can 
occur from a dismissal of the petition. ‘The proper course is to stay 
all further proceedings, and to dismiss the petition, as | have already 
intimated, upon the payment of costs. 

I shall direct a certificate to be sent to the district court accord- 
ingly. 








' See also 1 Deacon, Law and Pract. in Bank., ch. xx. §1, §2, §3, §4, p. S05 t 
833. Archbold’s Law and Pract. in Bank., by Flather, p. 336, edit. 1542. 
* Ex parte Stokes, (7 Ves. 403). 
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In THE MATTER OF Lucius Eames. 


rhe bankrupt law of the nited States, upon going into operation in February, 1842, 
ipso fucto suspended all action upon future cases arising under state insolvent laws, 


where the insolvent persons were within the purview of the bankrupt law. 


Where A took advantage of the insolvent law of Massachusetts, after the bankrupt 
law of the United States went into operation, and an assignee was duly appointed 
in pursuance of the law of Massachusetts, and A subsequently petitioned to be de- 
clared a bankrupt under the law of the United States, it was he/d, that an injune- 
tion ought to issue against B to restrain him from intermeddling with the property 


of A. 


Tus was a case certified from the district court upon a point arising 
in bankruptcy. The petition stated, that on the nineteenth of April, 
1842, the petitioner filed his petition in the district court, praying, that 
he might be declared a bankrupt, pursuant to the statute; that, prior 
to the filing of said petition, and on the fourteenth day of February, 
1842. Charles Arnold and Henry Adams, merchants, and partners, 
under the name of Charles Arnold & Company, of Boston, being 
creditors of the petitioner and one Hamlin, his late partner, to the 
amount of upwards of fourteen hundred dollars, caused certain pro- 
perty, to wit: the stock in trade of the petitioner, of the value of 
about twenty-seven hundred dollars, to be attached, and taken into 
the possession of the sheriff of the county of Essex, by virtue of a 
writ sued out by them against the petitioner on the fourteenth day of 
February, 1842, and made returnable at the court of common pleas 
for the county of Suffolk, then next to be holden in Boston in April, 
which said suit was still pending and undecided ; that on the twelfth 
lay of March, 1842, and prior to the filing of said petition, being un- 
able to pay his debts, the petitioner applied to David Roberts, Esq., 
a master in chancery, of the county of Essex, for the benefit of an act 
entitled “an act for the relief of insolvent debtors, and the more equal 
distribution of their assets,” enacted by the authority of the state of 
Massachusetts, on the twenty-third day of April, 1838 ; supposing 
said law to be unrepealed and in full force at the time of his said ap- 
plication for the benefit thereof; that upon his said application, a 
warrant was issued and publication made and other proceedings had, 
pursuant to the act last named, and that on the twenty-eighth day of 
March, 1842, John Ayers, of Boston, was duly appointed the 
assignee of the goods and estate of the petitioner, and accepted said 
trust under the act aforesaid; that after the appointment of. said 
assignee, he was informed that doubts were entertained respecting the 
validity of said proceedings under the said insolvent act, and that he 
was advised by counsel that the same had been repealed, from and 
after the first day of February, 1842, by force of the statute of the 
United States, establishing a uniform system of bankraptey, and was 
recommended, in behalf of his creditors, to file his said petition in this 
honorable court, for the purpose of protecting the property aforesaid 
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for the benefit of all his creditors, if the assignment aforesaid should 
be adjudged invalid ; that said Arnold & Company were seeking and 
intended to secure payment in full of the debt due to them from the 
petitioner and his partner, out of the property aforesaid, and to levy 
an execution thereon, by means of the suit and attachment aforesaid, 
to the great injury and detriment of the other creditors of the peti- 
tioner, and contrary to law and equity ; that said Ayers was seeking 
to obtain possession of said property under his said appointment as 
assignee as aforesaid, and that if, as the petitioner had reason to ap- 
prehend, the proceedings under said act of the state of Massachusetts 
should prove to be invalid, or if said Arnold & Conipany should le 2 
any execution upon said property, the assignee of the estate of t 
petitioner, who might be appointed upon the said petition, ag be 
put to great trouble and expense in recovering said property, or its 
value, for the benefit of all the creditors of the petitioner sine the 
said statute of the United States. Wherefore he prayed, that an in- 
junction might issue to restrain said Arnold & Company from am . 
cuting further their said suit, and to restrain them and said Ayers fron 
further intermeddling with said property ; and for general relief. 

Upon the hearing in the district court, the following question was 
ordered to be adjourned into the circuit court: ‘“* Whether, by law, 
injunction can be issued against said Ayers, as prayed for in the said 
petition.” 

The case was now submitted by Dehon for the petitioner, no 
counsel appearing on the other side. 


Srory J. The question for the decision of this court is, whether 


by law an injunction can be issued against Ayers, the assignee of 


Eames, under the Insolvent Act of Massachusetts, as prayed for in the 
petition of Eames; and this involves the simple consideration, 
whether the Bankrupt Act of the United States of 1841, ch. ix.. 
when it came into operation in February last, suspended the opera- 
tion of the Insolvent Act of Massachusetts, as to persons within th 
purview of the Bankrupt Act, who might afterward become insolveuts. 
If it did, then the injunction ought to be granted ; if it did not, then 
it should be refused. 

My opinion is, that, as soon as the Bankrupt Act went into operation 
in February last, it, tpso fucto, suspended all action upon future cases, 
arising under the state insolvent laws, where the insolvent persons 
were within the purview of the Bankrupt Act. I say future cases, 
because very different considerations would, or might apply, where 
proceedings under any state insolvent laws were commenced, and 
were in progress before the Bankrupt Act went into operation. | 
appears to me, that both systems cannot be in operation or apply at 
the same time to the same persons ; and where the state and national 
legislation upon the same subject, and the same persons, come in con- 
flict, the national laws must prevail, and suspend the operation of the 
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state laws. ‘This, as far as I know, has been the uniform doctrine, 
maintained in all the courts of the United States. 

Indeed, | consider this whole matter in effect disposed of by the 
reasoning of the supreme court in the case of Sturgis v. Crownin- 
shield, (5 Wheaton R. 122). Mr. Justice Washington and myself 
were of opinion in that case, that the power to pass a bankrupt law 
was exclusively vested in congress by the constitution of the United 
States ; and that no state could pass a bankrupt law, or an insolvent 
law, having the effect of a bankrupt law, where it discharged the 
debtor from the obligation of his prior contracts.!. Mr. Justice ‘Todd 
was absent from indisposition, and therefore did not sit in the cause. 
The other four members of the court (constituting a majority) con- 
curred in the decision, which was pronounced by Mr. Chief Justice 
Marshall. But all the court were agreed, that when congress did 
pass a Bankrupt Act, it was supreme, and that the state laws must 
yield to it, and could no longer operate upon persons or cases within 
the purview of such act. ‘The enactment of such an act suspended 
the state laws on the same subject, and created a disability in the 
states to exercise powers of the like nature.” The court went farther ; 
and asserted that the Bankrupt Act of 1800, ch. xix, had that very 
operation, except so far as the 6lst section of the act modified or 
allowed the exercise of the power by the states. The case of 
Ogden v. Saunders, (12 Wheat. R., 213, 264, 269, 273, 276, 278, 
296, 311, 314,) fully recognised, and has always been understood to 
confirm and settle, the same principle. It seems to me, therefore, 
that nothing remains, upon which an argument can be founded, that 
the insolvent laws of Massachusetts are not, as to persons and cases, 
within the provisions of the Bankrupt Act, completely suspended. 
Each system is to act upon the same subject matter, upon the same 
property, upon the same rights and upon the same persons — creditors, 
as well as debtors. Both cannot go on together, without direct and 
positive collision ; and the moment, that the Bankrupt Act does or 
may operate upon the person or the case, that moment it virtually 
supersedes all state legislation. 

I shall, therefore, direct it to be certified to the district court, that 
in this case, by law an injunction can be issued against the said 
Ayers, as prayed for in the said petition of Eames. 





' See Mr. Justice Washington's opinion in Ogden v. Saunders, (12 Wheaton R. 
263, 264). : 

: Sturgis v. Crowninshield, (4 Wheaton R. 196). 

* Id. p. 201, 202. 
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IN THE MATTER oF Moses CARLTON AND ANOTHER. 


The district courts of the United States, sitting in bankruptcy, have general equit 
jurisdiction, and may grant writs of injunction without previous notice to th; 
adverse party. 


Tuts was the case of a petition in bankruptcy by Moses Carlton, of 
Lancaster, and Albert S. Carlton, of Boston, for an injunction. Th) 
petition stated, that the petitioners were copartners in trade wit! 
Charles P. Wilder, of Newton, and Joseph A. ‘Tilden, of Pepperil! 


under the firm and style of Carlton, Wilder & Co., having their 


place of business in Boston ; that the petitioners, at a former day, 
had filed their petition for the purpose of having themselves and s 
firm declared bankrupt; that when the case of the petitioners w: 
called in court, it was continued on motion of their counsel to enab)| 
him to submit a motion in relation thereto; but subsequently with 
notice to the petitioners, or their counsel, a decree of bankruptcy was 
declared against the petitioners, and not against said firm; that thy 
petitioners were informed, and believed, that since their said petition 
was filed, and known to be filed by said Charles P. and Joseph A., 
they had obtained possession of portions of the property of said fii 
and applied them to their own private purposes ; that they had en- 
deavored to obtain other portions of the property of the firm for a lik 
purpos e ; that they had offered 1 to deliver to one John M. Holling S- 
worth property be longing to the firm, to pay the debt of Said Holling 
worth in full; that said Charles P. and Joseph A. held drafts, notes 
and property of said firm, of great value, which should be lt Seal 
ted, under said bankruptcy, to the use and benefit of the credito 
thereof. Wherefore the petitioners prayed for an injunction upon the 
said Charles P. and Joseph A., from disposing of any part of tl 
property of the said firm, unless under the order of the court; and { 
gene ral relief. 

Upon the presentation of this petition to the district judge, he cer- 
tified the following question to the circuit court, namely: “ Whether 
a writ of injunction can be granted without previous notice to the sai 
Charles P. Wilder and Joseph A. ‘Tilden, or their attorney ?”’ 

Edward G. Loring, for the petitioners, argued the case briefly 
the court. 


Srory J. I do not think, that there is any real difficulty in th 
question certified ; and the learned judge certified it to this cour 
rather as a matter of general practice to be settled in cases of ths 
sort, which are growing numerous, so that a uniform rule may pre- 
vail, than from any doubts entertained by him. The district coutt, 
sitting in bankruptcy, has general equity jurisdiction, and may sun- 
marily do, whatever a court of equity may do in the ordinary course 
of its practice and proceedings. Now, nothing is more common, th: 
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for a court of equity, in its discretion, to grant an injunction e2 parte, 
without notice to the other side, the injunction, however, to continue 
only until the other party chooses to appear and contest it, and move 
for its dissolution. ‘This being clearly, upon principle, the right and 
duty of the court, and the necessity of the prompt interference of the 
court to prevent irreparable mischiefs being of not infre quent occur- 
rence, there is no reason why the district court, sitting in bankruptcy, 
may not issue an injunction €2 parte in fit cases, in its demi 
unless there be some statute provision, which limits the right, or re- 
quires a previous notice to the other party. Indeed, in cases of 
bankrupte; y, it would seem peculis rly fit for the court so to act, for it 
Is impossible that many exigencies should not arise, requiring the im- 
mediate interposition of the court to prevent irreparable injury or in- 
justice ; and, as the court is always open, no injury can occur to the 
adverse party by reason of delay, as he may forthwith move for the 
dissolution of the injunction, as soon as it has been served upon him. 

Now, there is no statute of the United States, which imposes the 
slightest limitation upon th e exercise of the power to issue injunctions 
or requires notice the -reol , unless in cases provided for by the act of 
congress of the 2d of March, 1793, ch. Ixvi., (ch. xxii.) ¢ 5, and 
the act of congress of the 13th of February, 1807, ch. Ixviii., (ch. 
lviii). But neither of these statutes has any application to cases in 
bankruptcy in the district courts, nor, indeed, to any cases except 
those which are pending in the circuit court in the exercise of its 
ordinary jurisdiction. ‘The former act requires reasonable notice of 
the applic ation for an lajunction to be given to the adverse party, be- 
fore the injunction is granted in causes pending 1 in the circuit court. 
The latter act confers authority on the district judges to grant injunc- 
tions in like manner, upon notice, in all cases pending in the circuit 
court. These acts, therefore, do not touch the jurisdiction of the 
district court in the administration of equity in bankrupt cases. And 
as they do not contemplate the classes of cases created by the bank- 
rupt act of 1841, it is obvious that their provisions are inapplicable to 
it; and leave the jurisdiction to grant injunctions upon the general 
practice and princ iple s which govern courts of equity. I shall there- 
fore direct a certificate to the district court, that a writ of injunction 
can be granted by the district court in bankruptcy without previous 
notice to the adverse party. 


District Court of the United States, Southern District of New 
York, at New York, May, 1842. In Bankruptcy. 


IN THE MATTER OF GeorcGEe Brown. 


Where the petitioner for a decree of bankruptcy was the clerk or general agent of a 
solvent firm, under an arrangement to receive a fixed compensation as salary, and, 
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in addition thereto, one-fourth part of the net profits of the business, as compensa. 
tion for his services; it was held, that this privilege or emolument was not an in. 
terest or property which the petitioner was bound to specify in his schedule 


The facts in this case sufficiently appear in the opinion of the court. 


Betts J. The points adjourned to the circuit court have been so 
decided, as that the proceedings of the petitioner for a decree o| 
bankruptcy are not barred; and on the remittitur of that decision to 
this court, it becomes necessary to dispose of another objection origi- 
nally raised and discussed in this court, but which is not embraced in 
the adjudication of the circuit court. 

On the examination of the bankrupt before a commissioner, it ap- 
peared that he was now employed in the store of Muir & Co., in this 
city, as clerk and general agent, under an arrangement to recei\ 
$1,500 for annual salary, and also one-fourth part of the net profits 
of the business, if any, as a compensation for his services. ‘This priv- 
ilege or emolument, it is contended in behalf of the creditor, is an 
interest or property, which the bankrupt was bound to specify up 
his schedule. Upon the proofs, it does not appear, that any profits 
have been realized in the business of Muir & Co., which may be t! 
subject of division under the agreement, nor that the bankrupt has 
any other title or claim to them than in payment of his personal s 
vices whilst he continues a clerk or agent in the business. In this 
view of the subject, no distinction exists between the interest of 1! 
bankrupt 1 in the payment to be made out of profits and those to li 
made in money ; a compensation out of profits so stipulated, not cre- 
ating a partnership relation between the parties, or in respect to thre 
public. (4 East, 144; 10 Johns. 226; 15 Sergt. and Rawle, 137 
Is, then, the salary of the bankrupt, stipulated in consideration of ser- 
vices to be rendered, and only payable when they have been render- 
ed, an interest which passes to his assignee ? Unless it be of that 
quality, he need not state it on his inventory. 

He is to give an accurate inventory of his property of every nam 
kind and description, and whatever interpretation may be given be 
term property, it must undoubtedly be limited to that which was a 
right or equity in the bankrupt at the time : and however com prehe n- 
sive such rights may be, they are all acquired by the assignees, by 
force of the third section of the act. The local law may not always 
supply a certain interpretation to this term ; for a bankrupt resident in 
one state, may have interests in another, which in the Jatter are ya 
perty in its distinctive and unequivocal sense, whilst in that where 
is declared bankrupt, it cannot be recognised as an interest of an) 
quality or denomination. Such might be the case with an ownership 
of slaves. So also, creditors may have remedies given them by spe- 
cial legislation against their debtors, which go beyond covering his 
property as such, and may even subject his personal services or dail; 
earnings to be appropriated by process of law to the satisfaction ol 
debis ; what is so appropriated would not be rendered property, by 
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such declaration of law. If, then, it should appear, that wages, sala- 
ries, or the earnings of a debtor, stipulated to be paid bim in any 
mode, may be sequestered in this state by process out of chancery in 
behalf of his creditors, such special procedure would not determine, 
that the salary or wages in the process of being earned, became prop- 
erty, Which the assignee can make title to under the bankrupt act. 
Offices of inheritance, or for a term of years, not judicial in their char- 
acter, annuities and income eusdem generis, pass under the English 
bankrupt law to the assignee. 

The English rule cannot be applied to offices under our laws, they 
being by their tenure and nature mere public trusts, and no more 
assigné able at law than an executorship or guardianship. Lord Hard- 
wick seems to concede, that a portion of the living of a clergyman 
may be sequestered, and a proportionate part be distributed amongst 
his creditors, the residue being applied to the uses of the cure. £1 
parte Meymot, (1 Atk. 196). But the doctrine rests upon a condi- 
tion of things entirely diverse from that of the clergy in this country. 
Advowsons, prese ntations, and incumbrances in the English church, 
are a species of property independent of the consideration of compen- 
sation for services statedly and continually performed in ministering 
to con gregations, and the rules grown up in relation to them can 
have no bearing on the inquiry whether the pay or salary stipulated 
in contracts with clergymen, would become liable for their debts, be- 
fore being paid over to them. 

The views of Lord Hardwick are given with more fulness in the 
matter of Richardson, (Ambl. 737), where he comments upon the 
power under the bankrupt act of 13 Elizabeth, subjecting all offices 
to sale; and yet places the disposition of an office on so many limi- 
tations and conditions, as to evince in the clearest manner, that no- 
thing short of the potency of an act of parliament would be regarded 
sufficient to make such interests the subject of transfer to assignees and 
of sale for creditors. In another case, nearly contemporaneous, he 
distinguishes between an office and a place —that of a licensed bro- 
ker —and excludes the latter from the reach of the bankrupt acts. 
(Ambl. 89.) The king’s bench repudiate in strong language the 
idea, that officers receiving stipends, are obliged to assign them on 
their insolvency ; and Buller J., puts it upon sound grounds, that 
future accruing payments cannot ‘be transferred by the individual, nor 
be made subject to his debts. Flarty v. Odlum, (3 D. & E. 681 ; 
4D. & E..248; 3 B. & B. 321). Judge Washington ruled that a 
possible interest of the bankrupt formed no part of his estate, which 
would pass under the former United States’ bankrupt law, (2 Wash. 
R. 408), and the reward a person may in future realize for his per- 
sonal services, ean be no more than possibilities of the goa tex- 
wee [t is not necessary to speculate upon the effects of a statute, 
Which should explicitly dedicate part of the wages or ion to be 
earned by a bankrupt, to the payment of his debts, — the case before 
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the court only demanding judgment whether such expectancies ay 
property, or interests within the general scope of those terms. | 
think not, and accordingly declare against the exception. 


District Court of the United States, Maine, March 1342, «at 
Portland. In Bankruptcy. 


In THE MATrerR oF Nicnwotas G. Norcross. 


The decree of bankruptcy against one member of a solvent partnership, operates 
a dissolution of the partnership, and the assignee becomes tenant in common \ 
the solvent partner. 


Where one member of a solvent partnership petitioned to be declared a bankrupt 
did not include in his schedule of assets the particulars of the partnership prope: 
but merely stated that he had an interest in the same: it was held. that the si 
ule was defective, inasmuch as the proportion of the petitioner's interest in thi 
nership was not stated, but that it was not necessary for him to enumerate the ; 
ticulars of the partnership effects. 


Aw objection in this case was filed to a decree of bankruptcy. Th 
objection was, that the petitioner had not in his schedule B particu- 
larly set forth all his property, with the location of the same, so that 
it might be taken into possession by the assignee. ‘The facts relied 
upon in support of the objection were, that the petitioner was at th 
time of the filing his petition, a partner in an existing and solv: 
firm, by the name of Fisk & Norcross, and that he had not included 
in his schedule the particulars of the partnership property, but mere! 
stated that he had an interest in the same, which he surrender 
for the benefit of his creditors. Fisk, the other partner, was a man 
of large property, and there was no suggestion that the partnership 
property was in danger of being wasted or misapplied. 


Ware J. stated, that in his opinion, it was not necessary for th 
petitioner to enumerate in his schedule the particulars of the partner- 
ship effects. ‘The decree of bankruptcy operates as a dissolution of 
the partnership, and the assignee becomes tenant in common with 
the solvent partner. The joint tenancy is destroyed. Betwe 
tenants in common of chattels, it is generally true that each owner is 
equally entitled to the possession, and one tenant in common cannot 
maintain trespass or trover against the other for dispossessing hin, 
though for the loss or destruction of the whole chattel, trespass wil! 
lie. (2 Kent’s Com. 350— 1, note). But it is otherwise in th 
case of a tenancy in common supervening on the dissolution of 
partnership, by the death or bankruptcy of one of the partners. In 
this case the joint property remains in the hands of the surviving ot 
solvent partner, clothed with a trust to be applied by him to the dis- 
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haree of the partnership obligations, and to account to the represen- 
itives of the deceased, or of the bankrupt partner for his share of the 
surplus. He can enter into no new partnership engagement, but his 
whole authority Is limited to the settling and closing the partnership 
concerns. (3 Kent’s Com. 59. Story on Partnership, $1, 323, 
241.407). The right of the assignee is not, therefore, to the pos- 
session of the partnership effects, but to an account and to the bank- 
rupt’s share of the surplus, after the debts of the firm are paid. And 
it would seem that ordinarily he had no right to interfere with the 
administration of the efiects of the firm. If there is any danger of a 
waste or misapplication of the common funds, he may call for an in- 
junction and the appointment of a receiver, or the Court might di- 
rect him to take the administration into his own hands. (Story on 
Partnership, § 344). Indeed, in the absence of the solvent partner, 
the rule is said to be that the assignee shall take the joint property 
and deal with it as the partner himself ought to have dealt with it, 
ying the joint debts and applying the surplus according to the 
quities subsisting between the partners themselves. Barker vy. 
Goodair, (11 \ esey, 85. 86). 

If the administration of the effects is to be with the solvent part- 
ner, subject to an account, it seems to me to be unnecessary to 
enumerate in detail those effects in the schedule. It will be more 
convenient to do that hereafter, when in the subsequent proceedings 
in bankruptey, the matter goes before a commissioner to take the 

count. ‘This seems to me to be the most convenient rule, and in 
most cases will be most beneficial for all parties. At the same time 

perhaps not easy to state precisely, to what extent the power of 
the solvent partner over the joint property, is affected by the bank- 
ruptey of bis copartner. Eden on Ban! sruptey, 252, 264. Brick- 
wood v. Miller, (3 Merivale R. 278). But the petitioner has only 
stated generally in his schedule, his interest in the partne rship prop- 
erty, without stating what his proportion is. In that respect it is de- 
fective. 

The schedule was afterwards amended in this particular, and on a 
subsequent day a decree passed. 


District Court of the United States. for the District of * Connecticut, 
May Term, 1842. In Bank ruptcy. 


CULVER AND ANOTHER v. CALENDER AND ANOTHER. 


Where certain creditors eer for a decree of bankruptcy against a debtor, and on 
the return day of the notice to show cause why the p tition should not b vranted, 
‘ / 


said creditors having compromised with the debtor, moved for leave to withdraw 
heir petition, and that no further proceedings be had thereon; but certain other 
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creditors objected thereto and moved that the case might proceed ; it was 
the original petition could not be withdrawn and that the case must proceed 


Under the circumstances of this ca:e, it was he/d, that the debt due to the er 
who petitioned for a decree of bankruptcy against the debtors, was not suf! 
amount to entitle them to a decree. 


Tuts was a proceeding in bankruptcy under the compulsory proy 
ions of the act, seeking a decree against R. & L. Calender, ; 
rupts. ‘The peiition was filed on the first day of April last; 
under an order of notice for a hearing at this tune, the petitioners 
peared, and having compromised with the respondents sinc 
petition was filed, now moved to withdraw their petition, and that: 
further proceedings be had thereon. ‘The precise nature of the « 
promise was not stated. Upon this motion, a counter motion \ 
filed by creditors from Albany and New York, claiming the right t 
enter an appearance and to proceed with the case, notwithstand 
any secret arrangement or combination between the petitioners aad 
the alleged bankrupts. 


Jupson J. It will not do for one creditor, or one set of credit 
to institute proceedings against a bankrupt, and before the day of t 
comes on, under an order of notice from the court, to receive pay- 
ment of their own debt, in full or in part, and then, by withdraw 
their petition, prevent the general creditors from proceeding with t 
case. All persons having an interest as creditors, are by law part 
and may come in and have an appearance entered, and being parties. 
they may proceed with the cause. The right here claimed, if allow- 
ed, would open the door for a fraudulent combination, which, in : 
these cases, inight be practised, to the great injury of the credit 
If, indeed, the ‘bankrupt, having the possession of the property, be- 
tween the filing of the petition and the d: ay of hearing, can carve out 
sufficient to compromise with the petitioning creditors, and enter into 
an agreement, for a withdrawal, he may as well carry away the r 
due, or appropriate it to other purposes than an equal division ol 
among his creditors. ‘This course of proceeding would invite frat 
instead of preventing it. A man in failing circumstances, procure: 
his friend to petition against him, and while the same is pending | 
court, the general creditors are notified to appear on the day o! 
hearing ; they rest quiet under this proceeding, believing it to be in 
good faith, and when the day arrives, the property may be all | 
over to this petitioning creditor, or a part of it, and the residue 
taken out of the jurisdiction of the court. 

The petitioners, under the circumstances of this case, cannot | 
permitted to take the case out of court. They may, if they plea: 
go out themselves, but they cannot take the case with them; wh 
once began, it is for the benefit of all, and all, or any of the credito 
may proceed with the cause. The motion to withdraw is disallowed 
—and the motion of the other creditors to appear is allowed. 
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At a subsequent period of the hearing, in behalf of R. & L. Cal- 
ender, the alleged bankrupts, it was contended, that at the time of 
filing the petition, the debt due from them to Culver & Bartlet was 
less than $500. The facts in this part of the case were as follows. 
On the fifteenth day of February, 1842, the Calenders were indebted 
to Culver & Bartlet, on book, $750: and on that day the Culvers 
made their negotiable note for *406, to Porter, who indorsed the 
note, be ing responsible, to these petitioners, Culver & Bartlet : the 
note was received and passed to the credit of the Culvers, and on the 
same day, the indorsers passed the note, adding their indorsement, to 
G. Stedman, and thereby paid a debt of their own. This note being 
t four months, the last indorsers agreed with Stedman to take it up, 
if not paid at maturity. 

The question arising on these facts, as ably argued by counsel, 
was, whether this note of &406 had been so ap plied to the original 
debt of S750 as to reduce the indebtedness of the Culvers below 
500, at the time when the petition was filed in court. 


Goodman for the respondents. 


ellows and Matson for the creditors. 


Jupson J., after stating the case, remarked, that the question to be 
decided, was a question of fact more than of law. ‘The petition of 
Culver & Bartlet was presented on the first day of April, and that 
must be the time to which the attention of the court is confined in as- 
certaining the amount of the debt due the petitioning creditors. UV, 
on that day, a debt of %500 or more was due, then the case can pro- 
ceed; but if less, then the defendants cannot be declared bankrupt on 
this petition. In point of fact, then, what was the debt? ‘To go 
back to the fifteenth of February, the debt was 750, but on that day 

e parties came toyvether, the respondents gave the petitioners a note 

+406, at four months, well endorsed, which they received, passed 
to the credit of the Culvers, and sold it for their own benefit. It has 
been urged, that because this note is not at maturity, and remains un- 
paid, that the original indebtedness is still for the full amount, 8750, 
and is a good petitioning debt; but the note was, in fact, received and 
credited in the part payment of the original demand. But if any 
doubt existed, that doubt is removed by another fact in the case. The 
note was not treated as mere collateral security, or as a pledge, but 
was sold and transferred by Culver & Bartlet to a creditor of their 
own. This act confirms the proposition that the note was received in 
part payment of the $750. ‘To test the question of fact, suppose a 
suit on the original demand were pending on the first day of April, to 
have been tried on that day, what must have been the rule of dam- 
ages? Surely not $750; but judgment could not, on that day, have 
been recovered for more than $344. ‘The debt then due from thes 
alleged bankrupts to these petitioners, on the first day of April, fell 
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short of $500, and that amount is insufficient for these petitioners to 
proceed against their debtors. ‘The case is therefore dismissed { 
want of jurisdiction. 


In THe MatrTeR or Levi H. Youna. 


A single debt, due from a petitioner to be declared a bankrupt, in a fiduciary capacity 
will not prevent a decree as to all other debts. But whether the certificate of dis 
charge, in such a case, should contain an exception of such debt,— Quere. 


Tuts being the day of hearing, on the petition of Young to be de- 
clared a bankrupt, Foster, counsel for one of the creditors, filed an 
objection to this decree, stating that the debt, by him represented, 
was due from Young as guardian, and proceeded to argue the ques- 
tion, against the right of the petitioner to be decreed a bankrupt. 
Owing this debt, as it is now admitted, in the capacity of guardian 
the petitioner is excluded from all or any of the supposed benefits of 
the act. 

Gen. Kimberly, counsel for the petitioner, having entered a de- 
murrer to the objections, claimed a decree in bankruptey in common 
form. If a petitioner has incurred a debt or defaleation as guardian, 
this will not suspend his rights under the act, as to all other debts. 
Should a discharge issue, that discharge will not bar the fiduciary 
debt, provided such a debt or liability did exist prior to filing the de- 
cree. It was not the intention of congress, that every person who 
owed a debt as executor, should thereby be prevented from taking 
the benefit of this act. A part of the first proviso to the fourth sec- 
tion of the act, is conclusive on this point. 


Jupson J., was inclined to the opinion, that the objection could 
not prevent a decree as to all the other creditors, and whether ther 
should be an exception of this debt, in the decree for the discharg 
or in the certificate itself, it was not necessary now to determine. 
When the case comes up for that decree and certificate, the court will 
then decide whether there shall or not be an exception of this debt, 
or whether the decree and certificate shall pass in common form, leav- 
ing the question to be decided when a suit may be brought on this 
demand, as to the effect of the discharge upon this debt. The court 
entertains no doubt, as to the rights of the objector, and although the 
first decree may pass, these rights will not be prejudiced. The ques- 
tion will be kept open until the next appearance, giving either party 
opportunity further to discuss the matter. Before dismissing the case, 
however, it may not be improper to remark, that if the act, after the 
provisions of the first section had been silent, as to this matter, tl 
objector would have had a very strong argument against any decree, 
where there was outstanding a fiduciary debt. The words of the first 
section are, “all persons whatsoever, owing debts which shall not 
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have been created in consequence of a . faleation as a public officer, 

or as executor, administrator, guardian, or trustee, or while ac ting in 
any other fiduciary capacity, who shall, aa The objection in the 
present case is doubtless indicated by this general language, construed 
as it is in the first section of the act. But when recurrence is had to 
, subsequent provision, a limitation is found for this general languag: 

In the latter part of the first proviso to the fourth section, we have the 
following provision. ‘‘ Nor shall any person” (be entitled to a dis- 
charge) “ who, after the passing this act, shall apply trust funds to 
his own use.” ‘The trust funds in the present case are understood to 
have been applied to the use of the petitioner before the passage of 
the act. ‘That being the case, as at present advised, the court will 
say that the objection cannot be available against the decree, neither 
does it seem to be a valid objection against the second. But, as al- 
ready remarked, the court will not conclude the parties from further 
argument, at the next appearance. Decree accordingly. 


In tHe matter or R. & L. Cavenner. 

After a petition had been filed for a decree of bankruptcy in inritum, the court granted 
an injunction restraining the debtors from the collection of their debts or disposing 
of their property. But the court refused to extend the injunction to parties who 
had not been served with notice of the application. [See the opinion of Story J. 
in the matter of Carlton, ante, page 120. ] 

Tue petitioners being creditors of R. &. L. Calender, presented 

their petition on the Ist day of April, and obtained an order of notice 

en the parties be heard on the 24th day of May, and now, ( April 
3,) before the day of hearing for the decree in bankruptcy y, the peti- 

ra we filed an applic ation for a temporary injunction against R. & L. 
Calender, = others, their servants, alleging that the respondents 

remained in possession of the goods and chattels, which, under the 

bankrupt hav would belong to the creditors; that they were selling 
the same, and were in fact collecting the debts of the firm and apply- 
ing the proceeds to their own use, and that the whole property, 
amounting to a large sum, was in danger of being squandered and 
wholly lost to the creditors of the bankrupts, praying that they be 

enjoined against disposing of any part thereof, &c. 

Ellsworth and Hunde rford for the applicants. 
Toucey aud Goodman for the respondents. 


Jupson J. sustained the application and granted the injunction, 
under the penalty of fifteen thousand dollars, with liberty for the op- 
posite party to move to dissolve the injunction at any future time 
when danger of loss might be removed. It is apparent in this case, 
that these respondents have the possession of the goods; that they 
are collecting the debts, and selling and disposing of the property as 
they deem best. That they are bankrupts is undisputed; as such 
they have made an assignment and still remain in the occupation as 
before. The order of notice to show cause against a decree in bank- 
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ruptey, is returnable on the 24th of May; between the present and 
that time, a large portion of this property may be taken out of the 
general fund and misapplied. In a case of bankruptcy, the great ob 
ject of the law is to secure an equal distribution of the assets amon 
all the creditors. ‘The course now pursued by these respondents is 
in violation of that law, and the question is, can this court, as a court 
of equity, preserve this property from waste, during the pe ‘ndency of 
the petition, and before decree? If this cannot be done, it would be 


competent for every bankrupt, who has a petition filed against him. 


to collect his debts, and withdraw his property, so that this part of 
the law would be inoperative. kor the pre servation of the rights of 


creditors, this process of injune tion may well be applie od. The fact 
in this case warrant its application here, and the motion is allowed. 
enjoining against the c ollection of any of the debts of the firm, or dis- 
posing of the eoods. 

R. & L. Calender, having been served with this process the in- 
junction goes against them, but cannot extend to others not served 


with notice of this ay pplics ation. 


Supre n Judie tal Court, Marne 5 October Tt rm, 1841, at Bangor. 


Wittiams v. TURNER AND OTHERS. 


Under the poor debtor acts of 1235 and 1836, the certificates of two justices of t 
peace, quorum uwnwus, that the debtor had been admitted to the oath according t 
law, has no effect to discharge a bond given to release a debtor from an arrest on 
execution. The disclosure must be made, and the oath taken, before two justices ‘ 
the peace and quorum 

Tuts was an action of debt on a bond, given to procure the liberation 

Turner, from an arrest on an execution in favor of the plaintiff, unde: 
the poor debtor acts of 1835 and 1836. The defendants, to prove 

a performance, introduced the certificates of two justices of the peace 

quorum unus, that the debtor had duly notified the creditor, submitted 

to examination, and taken the oath by law required. ‘The district 
court, Auuen J.. ruled the certificate conclusive evidence of the dis- 
charge of the bond. The plaintiff excepted. 

J. A. Poor for the plaintiff. 

SS. Hf. Blake for the defendant. 


Weston C. J. The statute of 1835, entitled “ An act for the 
relief of poor debtors,” ch. 195, sec. 10, provides that two justices 
of the peace and quorum, may examine the notification and return, 
and if in due form, may take the disclosure of the debtor, &c. ‘Thi 
statute conferring this power, authorizes none other than justices ol 
the peace and quorum to act in the performance of these duties ; 
although the bond prescribes that the disclosure shall be had before 
two justices of the peace quorum unus, the oath can only be taken be- 
fore two magistrates, being both of the quorum. The proceedings of 
the magistrates, therefore, not being conformable to the statute, ar 
entirely void, and they can accordingly afford no defence to the suit 
on the bond. Exceptions sustained. 
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DIGEST OF AMERICAN CASES. 


Selections from 1 Hill’s (N. ¥ 


ACCORD AND SATISFACTION, 

If a debtor, through a wilful misre- 
presentation or suppression of material 
facts in respect to the state of his 
affairs, induces his creditor to accept 
the note of a third person for part of the 
demand, in full payment and discharge 
of the whole, the accord and satisfac- 
tion are void; and even the creditor’s 
release, obtained under such circum- 
stances, may be set aside in equity. 
Stafford v. Bacon, 1 Hill, 532. 


ARBITRATION AND AWARD. 
A submission to arbitrators on the 
subject matter of a pending suit, and an 
award thereon, puts an end to the suit; 
and the plaintiff’s remedy afterward 1s 
on the award. West v. Stanley, 1 Hill, 
4 


ATTORNEY. 
An attorney at law, in virtue of his 
ordinary powers, cannot delegate his 
authority to another, so as to raist 
privity between such third person and 
his principal, or to confer on him as t 
the principal, his own rights, duties an 
obligations. JvAnson vy. Cunningham, | 
Alabama, 249. 


BILLS AND NO 

Whether an accommodation note 
payable to the president, Nc. of a ban! 

and discounted by them, can be protest- 

ed for non-payment, so as to authorize 

a charge against the maker and his 


sureties for notarial fees. At any rate, 
a protest is unnecessary. Sale an 
another ¥V. The Branch Bank at D catur, 
1 Alabama, 425. 


2. But as promissory notes were not 


required, when dishonored, to be pro- 


tested, at common law, it cannot be 
presumed, in the absence of proof « 





Reports, and 1 Alabama Reports 


change of the common law, in the state 
of Georgia. that promissory notes are 


in that state; and theretore, 


protestable 


i 
the protest ol a notary publi is not evi- 
dence. Dunn v. (dams, Pa é Jj 


Coa 3 Alabam .. D2 de 

3. Where a notary at New York, ig- 
norant of the residence of an indorser, 
sent a notice of protest for him, to K. 
& D. at Albany, by whom it was re- 
ceived in due course of nail, and then 


dey sited in the p st off ‘Ee. directed to 
the indorser at his plac of 1 

held, sufficient to charge the indors 
there being no pretence that tw 

late. Safford v. W vOll, 2 lent \ 


1 Hill, 11. 

1. Where A made and lent to Ba 
note, expressly to enable the latte: 
borrow money from a particular person, 
ind, instead of using it for that purpose, 


Bb delivered it to ¢ is collateral ser 


for a previous debt. C taking it \ i 
knowledge of the circumstat su 
which it was made: . that the note 
was not an avatiable security in ¢ 
hands. B v. Culver, 1 Hill, 589. 


And C having transferred the note to 
D, (who also knew the circumstances 
under which it was given,) upon a 
promise by the latter to pay the debt of 
C against B: held, that the pre 

was without consideration, al 


fore void. J 


A municip il corporation 1s not liable 
for the misteasance or nonfeasance o 
one of its officers, in respect toa duty 
specifically imposed by statute on tl 
othe ; V 4 Vv. VJ r, a fb - 

1 Hill, 545. 
» A Othe rwist if the luty itt po ‘ 


ah olutely on the et rporavion, as such. 
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DEED. 


Alston v. the Mechanics’ Mutual Ff; 


Where S, owning the entire interest} Jnsurance Co., &c. 1 Hill, 510. 


in certain premises subject to C’s right 


A representation, within the mean- 


of dower, gave a deed thereof, reserving | ing of that term, as applied to policies 
the equal undivided third part that is| of insurance, may, like a warranty, be 


covered by the dower right of C; held | 


that the grantee took the whole prem- 
ises subject to the right of dower, and 
not merely two-thirds. Swick v. Sears, 
l Hill, 17 

2. Notice to a husband, at the time 


of receiving a conveyance to himself 


and wife, of a prior unregistered mort- 
gage on the land conveyed, will not 
operate as notice to the wife so as to 
give the mortgage a preference in re- 
spect to her title; especially where she 
pays the whole consideration for the 
conveyance out of her separate estate. 
Snyder v. Sponadle, 1 Hill, 567. 


EVIDENCE. 

The legal eliect of a transaction as 
manifested by several distinct written 
instruments relating thereto, all execu- 
ted at the same time, can no more be 
varied or contradicted by parol evidence, 
than if the whole ge embraced in one 
instrument. J/u!/l vy. Adams, 1 Hill, 601. 


FRAUD. 

Where the plaintiff and defendant are 
parties to a combination to defraud the 
government of the United States, and 
the defendant, in the execution of the 
fraudulent purpose, receives money from 
the United States, in the name of the 
plaintiff, and acting ostensibly as his 
agent, no action can be maintained by 
the plaintiff for the recovery of the 
money so received. Boyd v. Barclay, 
1 Alabama, 34. 


Where one of two partners obtains | 


goods by a fraudulent representation as 
to the solvency and credit of the firm, 
and afterward the firm sells the goods, 
replevin in the cepit lies against both. 
Olmstead and others v. S. & W. Hotail- 
ing, 1 Hill, 317. 


INSURANCE. 

Where the insured, on applying for 
insurance upon a building against fire, 
promised the insurers verbally, that if 
they would grant his application he 
would discontinue the use of a fire-place 
in the basement, and use a stove instead 


thereof; but, after obtaining the policy, | 
persisted in using the fire-place as be-| 4. An indorsement of a promissory 
fore: Held, that this avoided the policy. | 





either aflirmative in its character, or 
promissory. 0. 

A warranty, being matter contain- 
ed in the policy, is fatal to it, if violated 
only in the letter. Otherwise, as to a 
representation; for this being matter 
aliunde, requires only a substantial com- 
pliance. Jd. 


JURY. 

Where jurors, during the trial of a 
civil cause, were allowed to separate, and 
one of them drank spirituous liquors : 
held, not a ground for setting aside th 
verdict, it not appearing that in so do- 
ing he violated any express direction of 
the court, and there being no reason to 
suppose that he drank to excess, or up- 
on the invitation or at the expense of 
either of the parties. Welson v. Abra- 
hams, 1 Hill, 207. 


LARCENY. 

Where property,(that is, a pocket-book 
containing bank bills,) with no mark 
about it indicating the owner, was lost, 
and found in the highway, and there 
was no evidence to show that the finder, 
at the time, knew who the owner was; 
held, that he could not be convicted ot 
larceny, though he fraudulently, and 
with intent to convert the property to 
his own use, concealed the same imme- 
diately afterward. The People v. Cog- 
| dell, 1 Hill, 94. 

2. To render the finder of lost proper- 
| ty liable as for a larceny, he must know 
who the owner is, at the time he ac- 
quires possession, or have the means of 
| identifying him instanéer, by marks then 
about the property which the finder 
derstands. It is not enough that he wa 
general means of discovering the own- 
er, by honest diligence, &c. J. 

3. Where a bond was executed in a 
state other than that in which suit is 
brought for its recovery, the statute of 
limitations of the lex fori is the crite- 
rion by which it is to be determined 
whether prescription is an available 
plea in bar. Crawford and another \ 
Childress’s Executors and Executriaz, | 


Hill, 482. 





| 





| . ~y . 
note made in the state of Georgia, must 



























































be governed by the law of Alabama. 
Dunn v. Adams, Parmenter & Co., 
\Jabama, 527. 


MARRIAGE. 


On a question as to the legitimacy of 


A. it appeared that her parents hi id 
been intimate in the way of courtship 
for nearly a year before her birth — 
that they intended to be 
that her father being a sea-faring man, 
left on a voyage, and was accidentally 
detained longer than he expected — 
that A was born a few days before his 
return — that in a week or so after, the 
parents were publicly married by a cler- 
cyman — that they subsequently co- 
habited as husband and wile for many 
years, and until their separation by 
death, always treating A as their legiti- 
mate child ; held, sufficient to warrant 
a jury in finding that a marri: age in fact 
existed previous to A’s birth, notwith- 
standing the ceremony which took 
place —— Starr and others vy. 
Pe I _ 1 Hill, 2 27( 

‘In the + tal of proof as to what 
was the law of Connecticut respecting 
marriage, the court presumed that the 
common law prevailed there. 0. 

3. At common law, no formal cere- 
mony is requisite to give validity to a 
marriage; but a contract between the 
parties per ve rha de prese nti is enough. 


of such a contract, in 
if fol- 


1, So, semble, 
cases, though executory in form, 
lowed by cobabitation ; 
the parties may be taken as giving a 
construction to their words, and render- 
ing them presently operative. /d. 

5. Cohabitation between a male and 
emale is to be presumed innocent and 
lawful, unless there are circumstances 
marking the case as one of prostitution. 
Ib. 


NOTARY PUBLIC. 

A notary public is authorized to take 
the proof and acknowledgment of deeds, 
in the county for which he is commis- 
sione d, althoug zh the land conveyed may 
be situated in another country. John- 
son V. McGehee & Thomas, 1 Alabama, 
. The official acts of a 

aut thenticated by his seal, 
ther proof. 
Fy Co., 


notary, are 
without fur- 
Dunn v. Ac dams, Parmenter 
1 Alabama, 527. 


for the acts of 
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1 | 


married — | 


}enough. 


PARTNERSHIP. 

One partner, after dissolution, cannot 
bind his copartners even by the renewal 
of a partnership note. National Bank 
v. Norton, impleaded, &c., 1 Hill, 572 

2. Nor will a power reserved to him 
in the articles of dissolution to settle 
the business of the firm, and for that 
purpose to use their name, enable him 
so to bind his copartners. /. 

The acts of one partner, though 
after dissolution, will bind his copart- 
ners in respect to all persons who have 
previously dealt with them as a firm, 
except those to whom actual notice of 


the dissolution has been given. J). 
PAYMENT. 
The promissory note of a debtor 


given for a precedent simple contract 
demand will not operate as payment, 
so as to preclude the creditor from suing 
on the original consideration, though 
given under an express agreement that 
it was to be received in full satisfaction 
and discharge ; otherwise, if the note 


be that of a third person. Cole v. C. 
Sackett 4 E. Sackett, l Hill, 516. 
PAYMENT AND SET-OFF. 


If judgment is obtained for a debt of 
which a part has been paid, but the 
payment is not interposed as a defence, 
the part so paid cannot afterwards be 
recovered by suit, although the judg- 
ment is satisfied. Broughton v. McIn- 
tosh, 1 Alabama, 103. 

2. A payment is merely the extin- 
guishment of the debt, and is not in the 
nature of a set-off; which may be used 
or omitted as a defence, at the pleasure 


of the defendant. J. 
PRINCIPAL AND AGENT. 
It is not necessary, in order to author- 


ize the inference of general agency, that 
the person should have done an act the 
same in specie with that in question. 
If he have usually done things of the 
same general character and effect, with 
the assent of his principal, that is 
Commercial Bank of Lake 
Erie v. Norton & Fox, umpleaded, &c., 
1 Hill, 501. 

2. An agent cannot delegate any 
portion of his power requiring the ex- 
ercise of discretion or judgment; other- 
wise, however, as to powers or duties 
merely mechanical in their nature. Jo. 
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3. Hence, if empowered to bind his 
principal by an accommodation accept- 
ance, he may direct another to write it, 


having first determined the propriety of 


the act himself; and it will bind the 
principal, though naming the delegate, 
and not the agent, as the one exercising 
the power. Jd. 


PROMISE. 

Where a debt has been discharged by 
accord and satisfaction for less than its 
amount, there remains no such moral 
obligation to pay the balance as will 
support a subsequent promise to that 
effect. Stafford v. Bacon, 1 Hill, 532. 

2. Otherwise, of a discharge which is 
not the mere act of the party, but hy 
operation of law; that is an insolvent 
discharge. Jd. 


RAPE. 

Where the prisoner decoyed a female 
under ten years of age into a building 
for the purpose of ravishing her and 
was there detected while standing with- 
in a few feet of her in a state of inde- 
cent exposure; held, that though there 
was no evidence of his having actually 
touched he - he was properly convicted 
of an assault with intent to commit a 
rape. Hays v. The People, 1 Hill, 351. 

2. The consent of a female of that 
, or even her aiding the prisoner’s 
attempt, is no defence. /#. 

3. An assault is an attempt with 
force or violence to do a corporeal in- 
jury toanother; and may consist of any 
act tending to such injury, accompanied 
vith circumstances denoting an intent, 
coupled with a present ability, to use 
violence against the person. 0. 


age 


SIGNATURE IN BLANK. 

Where one person intrusts another 
with his blank signature, to be filled up 
for a particular sum, and to be used in 
a particular manner, if that confidence 
is abused, and the paper is filled up for 
a larger amount, and used in a difler- 
ent manner, he will be responsible to a 
bona fide holder for the amount for 
which itis filled up. Herbert v. Huie, 
1 Alabama, 18. 

2. In such a case, the implied author- 
ity is given to the holder, to fill up the 
paper for any sum which he may have 
advanced upon it in good faith, and in 
ignorance of any fact which should have 
put him on inquiry. Jd, 
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STATUTES, 

| Semble, that the power of the lecis|,. 
'ture to interfere with vested rights 
unlimited save by the restrictions cop. 
tained in the federal and state constit, 
tions. Butler v. Palmer, 1 Hill, 324, 

2. Where a statute repeals a fo: 
}one which imposed a penalty, the rig 
to the penalty becomes extingzuis 
even though a prosecution for 
been previously commenced. 
the repeal takes place after convi: 
the judgment is thereby arrested. 
ble. Ib. 

3. The repeal of a statute conf 
jurisdiction, takes away all rig 
under the repealed 


\ 





pro eet 
even in regard to suits pending a i 
time of the repeal. J. 


4. Inchoate rights generally, der 


'under a statute, are lost by its 1 


unless saved by express words in 


repealing statute. Jd. 
5. Otherwise, in respect to such 

rights as have been perfected far « 

to stand independent of the statu 


in other words, such as have ceas« 
executory, and have become execut 
6. Positive enactments are not 
construed as interfering with pres 
existing contracts, rights of acti 
suits, unless the intent thus to inte 


be expressed in the enactment. / 


An attorney’s clerk, engag 
weekly salary to do such things as 
usually done by clerks in attor 
ofhices, is prohibited by the statut 
prevent working on Sunday, fro 
covering of his principal a comp 
tion extra his weekly allowance, 
services as a clerk performed on 


day. Watts v. Van Ness, 1 Hill, 7 





SURETY. 

It isaclear principle that a su 
who has paid the debt of his pri: 
is entitled to stand in the plac e ol 
creditor, as to all securities for the « 
held, or acquired by the creditor, a1 
have the same benefit from them 





the creditor might have had. (¢ : 
v. Emanuel & Gaines and another. Pp: 
abama, 23. 


2. If the creditor parts with, o1 
ders unavailable, securities on any ! 
which he would be entitled to ap; 
discharge of his debt, the surety 
comes exonerated pro tanto. Ib. 


















































INTELLIGENCE AND MISCELLANY. 





x Bankruptcy. In our present number there will be found a variety of de- 
is in bankruptcy, from New York, Connecticut, Massachusetts, and Maine. 
have several others on band which we are obliged to omit until next month. 


We often find in the newspapers short notices of interesting decisions in bank- 


ruptecy, to W hich it may be useful for us to re fer, under the head of Intellias nce 


| Miscellany, whenever they do not come in a sufliciently authentic sh ipe to 

e presented in that part of our Magazine which is devoted exclusively to 
Reports. 

We notice in the Nashville Whig, an account of the case of the Planters’ 

BR id John Mc Keage vy. G nih, © lL & Co., which recently came 


re the District Court of the United States for the Middle District of Tennes- 
see. The facts in the case appeared to be these :—Galbraith, Cromwell & Co. 
were partners in trade at Clarksville, in Tennessee, and (under the firm of Gal- 
braith, Logan & Co.) at New Orleans, Louisiana. In the month of April, they 
failed in business and became insolvent. About the time of the failure, Crom- 
well, one of the firm, and the active partner at Clarksville, made an assignment 
of the partnership effects to secure certain creditors, leaving unprovided for a 

o debt due to the Planters’ Bank, to VI Keage and other creditors. The 
( s of the preferred creditors amount to upwards of 380,000, and the claims 
left out of the deed of trust to $100,000. Logan, one of the firm, was privy and 

nsented to the assignment made by Cromwell. ‘The other partners, Galbraith 

1 Greenfield, were at New Orleans, and knew nothing of it when made, and 

ssented to the transfer of effects, as soon as they heard of it. Brown J., de- 
cided, 1. That the preference given by Cromwell in the deed of assignment 


made for the benefit of a part of the creditors, was in violation of the bankrupt 


Law, and on account of this preference, the debtors being merchants, it was a 
fraud on the part of Cromwell, and also on the part of Logan, who consented to 
the transfer. It was an act of Bankruptcy on their part, and brought them and 
their effects under the operation of the Bankrupt Law, on the petition of their 
creditors. 2. That the deed of transfer made by Cromwell, being in violation 
of the Bankrupt Law, was utterly void. 3. That Galbraith and Greenfield, who 
had no knowledge of the deed at the time it was executed, and dissented from 
the transfer so soon as they heard of it, were not, personally, affected by the act 
of Cromwell, and that the same was no act of Bankruptcy on their part. 4, 
(hat Galbraith, Cromwell & Co. and the partners composing the firm, being 
insolvent and partners in trade, the whole of the partners must be declared Bank- 
rupts by reason of their insolvency, under the 14th Section of the Act of Con- 
gress in relation to Bankruptcies. And a decree was entered accordingly. 

This decision, says the Nashville Whig, if sustained by future decisions in 
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the Federal Court —and there seems to be little doubt entertained, at presen: 
its correctness — settles a most important point in relation to mercantil: 

ships, viz.: That, if the partners become insolvent, they can be declared ba: 
rupts under the 14th section of the act of congress, on account of thei) 
vency alone. The other points are also important, as touching the partial] 
fraudulent conveyance of the partnership property, but we undersiand they ha, 
generally been considered the law. ‘The effect of the foregoing decision wp, 
the partners acquitted of fraud, but declared bankrupts by reason of their ins 
vency, we understand to be the same as in cases of voluntary bankruptcy. 1 
commissioner and assignee have reported a full and satisfactory surrender . 
the effects, (individual as well as partnership,) under the control of Me 
Galbraith and Greenfield ; they are entitled to a final discharge and certi! 
upon their own petition, unless other cause of denial than the acts of their pa 
ners, should, in the mean time, transpire. The Clarksville partners occupy 
different position, and can only be discharged by the consent of a majority, 
interest, of the non-preferred creditors. 

In the District Court of the United States for New Jersey, it is stated in : 
Newark Daily Advertiser, that Judge Dickerson made two decisions on th: 
ult. of some importance in matters of bankruptcy. One was, that the day a; 
pointed to show cause against the Bankrupt’s discharge, if any can be shown, is 
too late for an opposing creditor to come in, file his reasons against such 
charge, and apply for an order to take testimony. He must have appear 
earlier, and must have his testimony ready, with the report of the commissioner 
thereon ; so that the matter may be heard and determined on the day appoint 
for showing cause. Still, if the creditor show to the Court any good cause { 
his delay, the Court will give him further time to take or complete his pr 
Another point decided was, that the Court will not, except in extreme cases, e:- 
ercise its extraordinary power of suspending the operation of the process of | 
State Courts ; but will leave the assignee to pursue his own rights by reg 
process of the law. Hence, if execution issue against the bankrupt’s prop: 
after he has been declared a bankrupt, the assignee must pursue his remed) 
the proper Courts, the same as any other third person whose property is le. 
on improperly. If execution be issued after the filing of the petition and be! 
such decree, the course is the same. The assignee, when one is appoint 
must follow the goods, in whosesoever hands they may be, provided he has an) 
right to them: the Court expressed its opinion, however, that, in such a cas 
the execution creditor’s lien must prevail ; and that the property of the assign: 
in the goods, &c. of the bankrupt, relates back no farther than the time of | 
decree of bankruptcy. So, also, where the bankrupt is under arrest, or is i 
prisoned under civil process, the Court will not interfere with the operation 
such process; but, if the bankrupt’s presence is necessary before the Court, or 
a commission to be examined, &c., it will grant a habeas corpus for bringing 
him there for that purpose ; thus leaving it to the State Courts, on applicat 
made to them, to allow such operation to the proceedings in bankruptcy as the) 
feel bound by the law to do. 


French Law Case. A late Paris paper mentions a singular affair wh 
had recently been brought before one of their courts of justice. The question | 
be decided was, which party should bear the burial expenses, and those of | 
last illness, and other expenses of the wife, when she dies between the civi! 
religious ceremony of marriage, and before having entered her conjugal dw 
ing. Mr. Worms, a Jew, had contracted a marriage with a Miss Rachel. 
the terms of the marriage contract, the husband was to have received a dow! 
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of 4000f. The civil union had been celebrated, but, according to the customs of 
fter the 


the children of Moses, the dowry is not paid over to the husband tll a 
religious ceremony has been performed. A sudden illness interrupted the mar- 
riage at the synagogue; and, before it could be celebrated, Madame Worms 


died, at the house of her guardian, Mr. Lyon. The latter made a demand 
acainst the husband to be re-imbursed the sum of 1200 franes, which he said he 
had advanced for the funeral expenses, and those of the last illness of the lady. 
Mr. Worms responded, that though the civil marriage had been contract d. the 
religious ceremony not having been performed, Miss Rachel never having 
quitted her guardian, to take up her residence with her husband, the stipulated 
dowry of the contract having remained in the hands of the guardian, it was for 
him to bear the expenses, and not the husband, by application of the proverb — 
cui prosunt commoda sequi debent incommoda. The tribunal, to make the 
matter clear, thought proper to hear the parties in person. Mr. Lyon pretend- 
ing nut to understand a word of French, demanded to have the assistance of an 
interpreter. This interpreter was a little man, with an enormous quantity of 
crey hair, and a pair of gold spectacles. The interpreter and the Jew conversed 
together very animatedly, in a low tone, but it was soon perceived that this con- 
versation was carried on in French. The tribunal thinking the interference of 
the interpreter superfluous, the court begged him to retire, and Mr. Lyon finish- 
ed his explanations in perfectly intelligible French. The court having heard the 
parties and the lawyers, and considering that, in the eyes of the law, the mar- 
riage is completed when the civil ceremony has been performed, and that it is 
sufficient to give force to all the obligations arising from marriage, condemned 
Worms to pay Mr. Lyon the amount of his advances, which he, however, re- 
duced to the sum of 754 francs. 


INSURANCE. It is stated in the Baltimore American, that in the case of Daie- 
son v. Georgia Insurance Company, which was recently tried in the Baltimore 
County Court, it was held, that the policy of insurance on cargo attached on its 
delivery to the officers of the ship, and that if subsequently lost or damaged by 
one of the enumerated perils, the underwriters were liable, though the re- 
mote cause was the negligence of the mariners in stowing the cargo, or in its 
general management; on the principle that causa proxima non remota spectatur. 


Evipence. Lord Chief Justice Denman has brought a bill into parliament for 
removing the incapacity of witnesses. He proposes that no witness shall be in- 
capacitated on account of either interest or crime; it being left to the tribunal to 
make the fitting deduction from credibility. The Law Magazine says, the rule 
of the English law, which utterly incapacitates a witness who has the smallest 
pecuniary interest in the result, whilst the nearest relatives may give evidence 
for one another, has long been regarded as a strange anomaly, and more than 
one statute has been passed to modify it. 


Law anv Lirerature. Erskine, Romilly, Murray, Dunning, Shepherd, and, 
in general, the most famous English lawyers associated with wits, or culti- 
vated letters to the last. Lord Tenterden amused himself with writing Latin 
verses, and Mr. Baron Bayley edited a prayer book. Fearne was profoundly 
versed in medicine, chemistry and mathematics ; he obtained a patent for dyeing 
scarlet, and solicited one for a preparation of porcelain; he composed a treatiss 
on the Greek accent, and another on the Retreat of the Ten Thousand. 
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The following complete List of Persons who have petitioned for the benefit of | 


BANKRUPTS IN CONNECTICUT. 


Bankrupt Law, in the District of Connecticut, up to the 11th day of June, 1-42 
been prepared for the Law Reporter, by J. B. Eldridge, Esq , Marshal of the D 


The whole number is 794. 


Adams, Richard &. 
Andrews, Gilbert 
Almy, Samuel 
Arnold, Elijah 
Anthony, Peleg 
Andrews, Aaron C, 
Avery, Erastus 
Alden, Alonzo E. 
Andrews, Silas 
Arnold, Charles G. 
Ames, Horatio 
Alvord, Enos 
Alvord, Nelson 
Avres, Andrew 
Allen, Nelson 
Adams, ‘Tudor 
Andrew, Sylvester K. 
Andrew, James C, 
Abbott, Daniel P. 
Avery, Isaac A. 
Austin, John 
Andrews, Isaac C, 
Ayres, Jeremiah N. 
Alling, Lewis 
Adams, ‘Thomas L. 
Alexander, Worcester 
Austin, Merwin 
Avery, Thomas J. 
Andrus, Alson HL. 
Atwater, Lucius 
Augur, Ralph H. 
Atherton, Cornelius 


Bailey, Roswell W. 
Rennett, Jos. W. 
Burgess, Earles 
Baxter, =tebbing 
Buck, William 
Brown, Christopher 
Rottom, James 
Bowen, Oliver 
Brainard, Parsons 
Bacon, Abner F. 
Barnes, Edwin 
tull, Charles 
Brown, Russell 
Bliss, Jeremy W 
Jellows, Elihu 
Bennett, Joseph L. 
Bliss, Austin 
Bouton, Erastus 8 
Banks, Samuel C, 
Bishop, Amos 
Barnes, William 
Burr, Abel 
Barrows, William C. 
Budington, William 
Blakeslee, George W. 
Brown, Andrew L. 


Beecher, Benjamin, Jr. 


Reach, Nelson L. 
Brown, William P, 
Rowers, John 

Broas, Josiah H. 
Bradley, Medad 
Bradley, Elipbalet H. 
Pryant, Henry 
Ploedget, Lorin 
Babcock, Silas P. 


) Botsford, Cyrus 
Beardsley, Horace 
Hidwell, llenry M. 

iBunee, Jarvis P. 
Bunce, Daniel P. 

iBryan, Wm. D. 

i Bray, Judson 

| Brown, Jesse J. 

| Bradley, Legrand 
Brown, Samuel W. 

| flair, ¢ harles 

| Bushness Charles 

}Baleom, Edwin G, 
Beckwith, Thomas 

| i wles, Benjamin F. 
Baker, Amos 

jentley, Thos. D. 

iBowen, Leonard W. 

towers, Alpheus 
towers, Ephraim 

IBacon, Edunund 

|Bowetrs, Paris H. 
Bronson, Melvin 
Bowles, William W. 

iBronson, Watson M. 
arse, George 
Barrows, Andrew 8, 
Beach, Lewis 

| Barnes, Samuel D, 

| Bliss, Jeremy 

| Boardinan, Benjamin 
Burdiet, WV inthrop 

}Higelow, Alonzo 

| Beardsley, (-eorge 
Petts, Daniel F. 

[Burntt, Wakeman 

| Bliss, Seth B. 





|Reardsley, William D. 


Bronson, Alfted 
IBronson, Henry 
Jenedict, Thomas T. 
Barrows, Sherman A, 
Bradley, Lucius B, 
Bishop, Charles 
B 
R 


| 

| 

|Blakeman, Abijah 

| Bassett, James, Jr. 

| Badger, Chester, E. 
Powers, Carlton 

} Burr, Oliver 

| Bickford, James 
Bradley, Hanson 

|Reardsley, William 
Bennett, Thomas 

| Bill, Che ster 

iBrown, Edmund 

| Barker, Linus 

| Burton, Judson, L. 


\Bridgbam, Hezekiah C. 


Beers, Charles C 
| 


‘ooley, Charles J. 
Chamberlain, Aug. L. 
iChellar, Justus 
jCulver, William 
Cooper, Calvin, Jr. 

i ‘arpenter, Joshna 
loyes, Penjamin F. 
|Cornwell, Chauncy 
|Case, Orville 


i‘ lark, Gilbert 
jCowles, Ralph 
lCowles, Charles 
haff-e, Samuel G. 
}Case, Horatio 

iC heeney, Ralph 
IChapin, Humeston 
iCase, Naaman 

| ‘ 
|Carpenter, Lucins C, 
iCummins, Lauriston 
iChapman, Jedediah 
|Cook, John H., Jr. 
Cook, Nathan 
Carter, Lyman 
iCurtis, Alfred 
|Curtis, Joseph 8. 

i Cooley, David 

\« hurch, William 

|! urtiss, Lewis W, 
}Curtiss, Sheldon P. 
|Collins, (zro 

it arrier, \lpha 
}Carpenter, John 
Cook, Charles B. 
‘Clark, Joseph W. 
Coogan, James 
Cowles, George R. 

iC lark, George H. 

\¢ lark, William 
Covert, Dennis 
j}Comstock, Moses W, 
Coats, Edward 
iChamberlain, Warren 
IChase, Daniel P. 

\¢ lemons, Philo 

|} Cooper, ~amuel A. 
Chap \ugustus (. 
lCornwell, Henry D. 
Case, Salmon D. 
i(‘oe, George 

th ippe 1, Lewis J. 
Cook, William 
(Church, ¢ harles 
Collinge, Arlow 
Castle, Charles 
}Curtiss, William 
Cornins, David C, 
iCrocker, Seth B. 
iCowles, Luman L. 
Clark. Eaton P 
Curtiss, Benjamin B. 
Crocker, Wim A. 
Clark, William 
Cowles, Oivin 
Curtiss, Wim. B. 
Comstock, Jebn E. 
Corey, Charles C, 
|\Cheeney, trank 
iCheenev, Rush 

(rane, Rollin ©. 
Crocker, Freeman 
Crandall, Codington B. 
Caul, Henry W 





Danielson, William 
Darbe, Jedediah 

| Dixon, George 
lDuty, Matthew 


Driggs, Hiram 





!Molbear, Edwin M 
Duty, John = 
Dayton, John b. 
Duntze, Henry A 
Denecke, Theod 
Day, Charles =. 
Dimon, James 
Dean, Jerry B. 
Downs, Jonatha 
DP Wolf, Seth 
Davis, Samuel 
Danforth, John 
Davis, Francis 
Daniels, John 
Denison, Ebenezer 
Daniel, John C. 
Danforth, Wim. U 
Dorchester, Halse 
Denslow, Elihu 
Daskam, Philande 
Dean, Nathan 
Draper, George 


Dunbar, Cephas 
Darling, Thomas 
Danforth, Josiah 


Dawson, Elliott } 
Porrance App 
Durand, Hiram 
}Downs, Nathan J 
Day, Henry Bb. 
Dean, Clrurles 


Elmer, Curtiss 
Karle, George >. 
Eddy, Walter B. 
Edwards, George 
Eaton, James 
Edwards, Lemuel 
Rdgecomb, John 
Eddy, Wiiliam 
Elisworth, Thos. | 
Edmonds, David J 
Ellis, Frederick A 
Essex, Win. F., Jr. 
Evarts, Julius 


Faulkner, Willia 
Foster, Lyman VV 
Fuller, James 

Foot, Erasmus D 


j 


Freeman, Edward | 


i Fairfield, Jason \V' 
Fairchild, Francis 
| Fielding, Philander 
Frasee, Phineas | 

iField, Edmund M 
| Foster, Edward C. 
Ford, Mills B. 

F< ster, Stephen 
Finch, Theron J. 
Flint, Nathaniel 
Fuller, William 

'Foss, John 
Fowler, David 

Fitch, Nathan =. 
francis, Charles 

Finley, Asa L. 
| Faulkne r, Calet 

{ Flagg, Geo. A. 


! 





















er, Ebenezer 
e}. Ira G. 
rd. Wm. D 
neh, Charles 
x, “amuel 
st, Albert 5. 
’ James 
k, Stephen 
shan, Calvin H. 
ing, Henry 


ert. Merrit 3. 
et Daniel 

wold, Leonard R. 

es. Wm. H. 
iwin, Normand 
ewold, Hezekiah, Jr. 
ld, Wareham 
ves, Joshua B 
iwin, Stephen B. 
bert, Frederick W. 
en, Isaac J. 

erts, David J. 
bert, George i. 
nes Vl. 


n. William 


s. J 


hi, John W. 
t eaf, Charles, Jr. 


n, William 

t Ephraim 
George W. 
vin, Edward 8, 
e. Penjamin 
s, William H, 

er, Jonathan W, 


rick, Chauney 


ns, Ebenezer 
s, William 
t lephen 
John 
vhes, Ferdinand D. 
son, David R. 
! eli 
Noble 
I is 
ird, James 
t, Artemas I 
Austin 
lister, Gerove 


t David A, 
t Bernard 


hkKiss, Grideon O, 
Win. FP. 
Ceorge 
es, William 
t, Charles D 
» ‘nt ge V\ 
e. on les B 
vord, Naham 


phrev, Joel 
Samuel 
tchkiss, Burr 
wley, Elam 

John W, 
Robert M. 
rrad mi, W in , Jr. 

Henry K. 


rrinot 


rdves, 


yes, Samuel G, 





len, Thomas 
», Edmund A. 
t. Edward 
el, John 
» David 
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Harper, James 
Hanchett, Ephraim 
Hollister, Charles P. 
Hollister, Gideon 
Hills, Heury 
Hungerford, Albert 
Hotchkiss, Gervase 
Hare, Selden 

tiyde, James &. 
Hawley, Daniel L. 
Hartley, William 
Harper, James G. 
Hiall, Edwin 
Holcomb, 
Harvey, Ho r 
Hall, Allen C. 
Hoyt, Edwin 
Harvey, Warham 
Hicks, Thomas 


Hlewrt, John &. 
Hopkins, Moses B. 
Healey, William 
Holcomb, Arden B, 


Hach, Hlenry S,. 


Isaac N, 


Ingraham, Elias 
Ives, Woillia 
Ives, Julius 


Johnson, Royal 


Johnson, Pardon B 
jerome, Andrew 

J s, Aaron R 
Johuson, Robert, J 
hol on, Joe 
Johnston, J iN 
Johnson, William 


Judd, Buel 

Jordan, Simeon A 
Jennings, Joseph B. 
Johnson, Charles 
Judd, Frederick 
Jewett, Peter J. 
Jesup, Wim. H. 
Judd, Harman 


in ey, J hn 
Kingsley, 
heeney, Lee | 
Kilbourn & 
Kenyon, Stutely \ 


KK ippel, Greg. VV. 
Knapp Wo. R. 
Kisthind unuel C 


» 
i 


Kegwin, 
Kingsley, William 
King, Jolin &, 

Kennedy, James H 
Kingsley, ihomas 
Kingsley, Ezra 

io} . ory 


Knapp, I red t ck Ww. 


' 


Fates 


Kennard, 


anman, Peter, Jr. 
vrus 


wd, George W., Jr. 


l 

Latham, ¢ 
I 
Loomis, Samuel 
Lapham, Lilburn 
Ledoyt, Horatio 
Lester, William 

I George VW. 
! John L. 
Lewis, Everett 

L, Merritt 
Linus, Ge 


OR, 


imbert, 


me, 


orge 


Lockwood, Ransom 
Lockwood, Charles 
Lewis, John 


Lawson, Isaac 
Livyd, Willison 
Lewis, Shettield 


Ebenezer &. 


Ralph Nelson 


’ 


imb, Jefferson 
Lyon, Nathan B. 
Larkin, Kinyon 
Laurence, John 
Lewis, Mareus 
Lyon, Judson M, 
L.yman, James B. 
Lester, John M. 
Lewis, Edwin E 

I John G. 
! Witham 
Lyman, Wm. A, 
Lawrence, Harvey 
Lumbard, Albert W, 


awrence, 


Anson, 


bury, Stephen 
Hasson, “as 
Manning, Lath p 


Verntil, Calvin 
Moredock, Samuel R 
Merriman, Miron 
Monson, Luther 
Hes, George 
lanvel, Daniel 
lix, Thomas 
Mix 
Munsell, Timothy FE, 
Mack, George A, 
Morse, Robert 
iynarcd 
Marshal, Oliver W 
! lames, Jr 


Jesse 


rsth, 
Merwin, Samuel C 
rris, ¢ harles 
rain. Win. E.. 
, John S., Jr. 
Mitchell, Edward A, 


Vorgan, Charles 
Vesherel, Wim. R 
Mumf rd, Mat 
Morse, Mason 
VMonsan, Geo. P. 
Mallary, Ralph 

MeCrackan, James 


‘ 


let lure, Penuel 


ning 


orrison,. John 
Mussey. Penjiamin &, 
Mowrey, David 
Moulthrop, Sherman 
ulthrog Levi 


Itlirep ~niney 
Samuel M. 


ris 
Mal v, Henry 
lerwin, ~amuel O 
Morgan, Jarvis A 
tithewseon, Powe 
Velutire, Georg 
Moore. 


Manchester, 


James 
Chomas 
rackan, [let ry 
Mend, Wim. A. 
Vills, Eder 

Vic Mahon 
Meriin, Holeomb 


wee 


Newton, Ezekiel N. 
Norman, Peter 
Northrop, David G. 
Nash, Harvey 
Northrop, Nelson W, 
Neurtng, Asahel H. 
Niles, Jesse 

ton, David E. 
Norris, Benjamin D. 


Newton, Laurin 


Norton, Birdseve 

Nichols, Hawley B. 

\ li, i.yman 
chols, Hezekiah 


Osgood, Erastus, Jr. 


, Constantine 


Osborn, Henry 
sborn, Sherwood 
Cort lames S 
OW Daniel B 
lasted, (ie VW 
lds, Cliver 
(iwen, War. A 
(lin, Edward 
Olmsted, kdwin 


(Owen, Alt 


‘otter, 


‘acker, Da 
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\ 
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Willi 


Stey 
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eck, 
‘latt, Hens 
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er, dcoseph 
ease, Joh \\ 
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Risley, Sid 
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togers, Bri 
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Keys, 
Root, Dent 
Reed, Ales 
Rosehrook 
tay, Seeley 
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Robinson, Lester 
Robinson, Asel T. 
Robbins, John W. 
Randall, Calvin 
Reed, George 
Reed, William 
Redtield, David A. 
Roath, Henry H. 


Storrs, William 
Shepard, Sylvanus 
Shepard Richard 
Storey, James WV 
Steele, Ilenry A. 
Stevens, Nathaniel 
Eimith, Lonzo Jl. 
Sage, Burrall 
Squire, Sanford 
Stannard, Geo. W. 
Soper, Chester 
Snow, William H. 
Summers, Dudley 
Stevens, Sylvester 
Smith, Chauncy 
Stoddard, Thomas 
Sanford, Warris 
Stevens, George 
Strong, Charles P. 
Swift, Homer 
Sears, Willard L. 
Sturges, Henry A. 
Stillman, Joseph, Jr. 
Street, Edward H, 
Shipman, Wm. H. 
Scribner, Amos B. 
Smith, George RB. 
St. John, William 
Stevens, Hanford 
Seymour, Lucius C, 
Sherman, Selleck 
Smith, Alvin 
Stone, Richard 
Stevenson, John 
Sturgiss, David B. 
Sheldon, Job 
Sears, Seth A. 
Smith, Anson 
Scovill, Sherman W. 
Sperry, Harvey 
Stevens, Legrant 
Story, Nathaniel C 
Spalding, Benjamin F. 


Bankrupts in New York. 


Spalding, Henry 
ishepard, George 
Silliman, Elisha L. 
Sherman, Mason 8, 
Shumway, Perez 
Smith, John R. 
Smith, Wheeler M. 
Smith, Elial 
Smith, Caleb H. B. 
Stayner, Richard T. 
Snow, John C. 


“trickland, Chester C. 


=wift, Charles A. 
starr, Eben. T. 
Sayles, Mowrey 
Shepard, Munson 
|Sliney, John 
Sanford, Elias 8. 
Smith, Stanley G. 
Stevens, Seth 
Street, Edwin 
=mith, Henry A. 
Spencer, Caleb 


Smith, Charles H., 2d. 


|Searles, Joel 
~ardam, Adoniram 
Sardam, Wim. HH. 


Southmayd, Samuel G. 


Storrs, John F. 
=cofield, Charles W. 
Shepard, Daniel P. 
Shepard, Hiram H. 
Scribner, John 
Smith, Homer 
jSavage, Silas 

Starr, Courtland 
Stiles, Eliakim 


Starr, Wm. E. 


Sheldon, Hiram 
iSmith, Clark 
iSquire, Seth 


Tiffany, Silas 
Tingiey, Timothy 
Terry Ralph 

Terry, John B. 
Tenant, Henry J. 
Thompson, Charles =. 
rrumbull, Thos. G. 

| Tingley, Elisha 
Tarbox, Socrates 

|Toucey, David 


Taylor, Spencer 
ruttle, Jesse 
rowner, Reuben H. 
rhorp, Peter M. 
Tuttle, Riley 
‘Thompson, George 
lruesdell, Augustus 
Tuller, Homer 
Churston, Joseph W. 
Curner, Jencks W- 
lrowbridge, Joel A. 
Tomlinson, Wm. A. 
lurney, George R. 
odd, Wm., Jr. 
‘Tuller, Jeremiah A. 
Tobias, Calvin 
Thomas, Burritt 
lolles, Julius 
Thompson, Lucius 
Taylor, Thomas B. 
Treadwell, Aaron B. 
Tindall, James A. 
Chomas, Birdseye 


Usher, Josiah C. 


Webb, George 
Wheeler, Nathan 
Williams, Erastus, 2d. 
Willey, John C. 
Waldo, Obadiah P. 
W heaton, George 
Wood, Wm. L. 
| Wiley, Sylvester 
{ Wolcott, Edwin. 
Wilcox, Homer 
Wolcott, Roswell B 
Woodbridge, Francis 
Webb, Henry 
Winchell, Roland 
Winchester, Geo. W. 
Wheeler, Joseph Bb. 
Wells, George 
Walker, George, 2d. 
W ooding, Henry H. 
Woodruff, Samuel 
Wakeman, Manice 
Villiams, Joshua R. 
Wilton, George 8, 
Webster, Wm. G. 
Wixon, Samuel H. 


BANKRUPTS IN NEW YORK. 





Ward, Zimri H. 
White, Hiram J. 
Ward, James Bb. 
Whiting, John HH. 
Whiting, Seymour 
Wheeler, Charles | 
White, Daniel 
Way, William 
Wooding, Calvin 
Wyltlys, Abraham H 
Wyltys, Earle 8. 
Wentworth, Erastus 
Warren, Calvin M. 
Weightman, Allen S 
Warner, James, Jr. 
White, James Kh. 
Wildman, Levi K. 
Watson, Nathan W. 
Wales, Aaron A. 
Winter, Lorenzo G, 
Western, Elisha 
Waterman, Nathan M 
Wells, Edward 
Warren, Rufus 
Wilmot, Lewis 
Whitlock, Lewis 
Westover, Linus 
Warner, Harman 
Work, Samuel 
Weeks, Samuel 
Williams, Wightman 
Weaver, Horace 
West, Sherman 
Ward, Alexander M. 
Watson, George 
Watson, Henry 
Whitlock, Walter 
Wells, Walter 
Webber, Charles M. 
Williams, Ephraim M 
West, Jabez 
Webster, Ellihu 
Wright, Luther 5. 
Wells, David 
Watson, Roman 
Woodruff, Enoch J 
Webster, Halsey 
Wight, Zenas D. 
Willams, Charles ¢ 


Young, Levi H. 


Gar 


Gau 
Gres 
Gild 
Gou 


The following list of bankrupts, in the Southern District of New York, which is 
continued from page 46 of the Law Reporter, comes down to June 20, and contains 
several names which were accidentally omitted in our former list. 


Abrahams, Aaron, 


New York. 
New York. 


Bennet, Benj. H., wheelwright 


Orange Co. 


Bromley, Wim. M., and Wilson, 
Jas. 8., late Bromley and 
Wilson 

tanks, Moses O., shoe maker New York. 

Boutete, Antoinne, segar manuf. New York. 

Brown, Elias A., clerk, late firm } 

of Dibblee & B. { Brooklyn, 1.. 1 

Bond, Leonard, hatter Westchester ( 

Bowman, Samuel, late firm of } ; 

| L. M. Wait & Co. New York. 

Brundage, Frost, shoe manufac. 

Bragg, Maynard, gentleman 

Backus, Frederick R., clerk 


Auchincloss, James, mer. 

Amory, Jona., merchant, late 
firms of Amory, Leeds & Co. 
and Amory & Leeds ) 

Amies, Jas., clk. & com. salesm. King’s Co. 

Ackerly, John D., broker New York. 

Atkinson, Samuel, house carp’r New York. 

Aldrich, Horatio U., late merch. New York. 


New York. 
New York. 


New York. 
New York. 
New York. 
New York. 


Blagge, Benjamin, gentleman 
Buzby, John, clerk 

taird, ~ylvester M., clerk 
Barker, Jolin, clerk 


Orange Co. 
New York. 
King’s Co. 











Rouman, Amory H., gentleman New York Hall, Edward Smith, clerk 
Burke, John R., gentleman New York. |} firm of Edward &. tall 
Bullus, Edward, physician King’s Co. Halsted, Abraham, ston 
Rirch. Bushrod, clerk King’s Has ton, Jere. G., mere 
frown, Anson &., clerk New York. liuntington, Chs. W.. mer 
Riair. David H., clerk New York. Higgins, Elisha clerk 
jett. Charles, clerk New York llood, George, gentle i 
Baskervill, Geo. H., cle , of the ) Huddart hard , teach 
late firm of Baskervill and > New York Houghton. Carlos P.. merch 
Williams, of Weldon, N. ¢ 5 Hodges, Elkanah, attorney 
Boyd, Frederick &., clerk New York. i Samue .. merch 
E lish, Henry | < 
Clay. Joh clothier New Y K. Hlunt. John 1} i of cust 
Coles, Charles, morocco case ) Hate Wil in ! 
sanufacturer, late firm of Lea > New York. Ha tor Vm , mere 
& C. ) llyde, Joshua Burrows, m 
Cornell, Edgar William, clerk New York. Hewlett, isaac, clothier 
Chappell, Ric hard S., contractor New York. Hall, Gooden G., merch. tai 





Clark, Jonathan P. 
Cornwell, Thomas, 
Cort, Nicholas, stove 
Curtis, Sidney, clerk 
( ns, Charles H., w 





Clay, Edmund P., 
iirns, John T., agent 


tin and sheet iron 
clerk 


hant 


orker 


Center, Sylvester, forward’g agent New 
Carman, William H., merchant 
agent 


in 


com 


merchant 


Cock, Effingham, gentleman 
Conger, John Smith, clerk 
( arman, Levi, met 

pulsat ry 
Cutting, Robert L., 
Crawford, Lemuel, merchant 


Dayton, John, 


Deming, David D., New York. Hull, Edward, Jr., merchant 
Davis, Oliver, postmaster, lat ! Oranse Co Hull, W iNiam, merchant 
firm of Oakley & D. \ o Hassler, Ferdinand E., gent! 
Dominick, James, carpenter New York. t 
Danforth, Jas. B., (compulsory 
Dean, John, tailor New York ‘ 
Davis, Samuel, merchant New York. 
Easton, Thomas, dentist New York. 
Egbert, Edward New Yor 
Frazer, Fitzgerald, merchant New Yor 
Furman, John M., late firm of | ; lhuntington se drv g 
' Aing’s Co, 
John M. Furman & ¢ merchant 
Faulkner, Joseph M., merchant New York. Hagan, James, sailor re 
house keeper 
Gerrish, Paul H., commis. mer. New York. Hobart, John, inn keeper 
Gwynne, Thos., commis. agent New York. Holdridge, William, agent 
Gaylord, Martin, tailor New York. Hewitt, Gideon Pierce, clerk 
Griggs, William N., merchant New York. Hall, Israel B., clerk 
Gosling, Leonard, merchant New York. Howard, Jos. Henry, gentlen 
Gay, Charles H., watch maker King’s ¢ Hunt oses, agent 
Gardner, John H., late keeper } New Yor H t, Henry Prescott, | 
of the City Hotel \ Hill, | itio, cler 
Gault, William, gentleman King’s Co. Holme Lewis W hant 
Gregory, Holly, physician New York. Hod in, Daniel cha 
Gildersleeve, Joseph, manufac. Dutchess Co Heath, Milo, cl late dry 
Gould, Charles, broker, of the goods merchant 
late firms of Tracy & Gould, > New York. Herbert, lsaac H., surveyor 
and Tracy, Gould & Co. 5 llig Joh g i 
{ 1 Win. Be ‘ 
Haley, John l., baker New York lalsey, \ . ins 8 et 
Hall, Alfred, clerk, late firm of) . : el , Ph late eren 
Aldrich & Hall, of I gor Me, ; 'ew York ! les, Marcus Fit i, late « 
Hendrickson Stephen, mer. King’s Co goods jobbing merchant 
liowe, Bezaleel, denti New York Ha unes Webster, g 
Hunt, - mi. das Jane firm of B.) Kine’s Co Hi 1, Royal, bl sh ompt 
.& G. W. Hunt Ile haw, Charles J., gentle 
flusted, Hiram, clerk New Yor! 
Hyde, Samuel A., New York. Isha Edwin, cle 
Harris, Hiram, clerk New York. Ireland hos. Jk le 
Hull, John W., gentleman New York. Ingersoll, David r. 
Hark Abel, mason New York. 
Haight, Nicholas, dry goods mer. New York. Jenn s, FE} 
Hill, Lawrence P., gentleman New York enings, Henry . merchant 
Hillyer, William A., merchant New York. pune VW um A chant 
Harding, Wm. H., clerk New York. Kirk, Eli, lamp merchant 
Hutchings Wim. D., gentleman New York Ke iward N paker 








merchant 


York. 
New York. 
Dutchess Co. 


Hazlet, Jobn 
Haley 


Greene Co. Hubbard, Sar 
King’s Co. Hull, Oliver, 
New York. Hal emple 
, Columbia Co Hatfield, Am 
\ Hills, John, | 
New York. Hotaling, Sa 
New York. Hawkins, Se 
New York. lolly, Sidney 
Orange Co Howell, Ben 
‘ Dutchess Co. eee wlett, Cite 
\ Hart, Abraha 
W. Chester Co. Hall, Aaron ¢ 
Ulster (¢ Ha Wim. Lt 
King’s Co. Hempstead, | 


Hartshorn, R 
Hunting, Jon 


New York. 


Bankrupts in New York. 


Hills, Horace, 


Elisha L., b 


merchant 
, merchant 


ick maker 
nuel clerk 
dru t 
merchant ta 
s F., ck 
miinter and ¢ é 
muel, merchat 
ler, ¢ h 
\., merel t 
! ercnant 
a tar 
farm 
labor te i 
clus, ¢ K 
lavid Le merch 
ich’d ‘Tho., ma 
a. W., late merch. 





ne,T 


New 


Rockland ¢ 


New 
New 
(res 
ew 
hal | 
\ 
Ni 
New 


LN 
r 


\ 

\ 

) 
you 
\ 
Vi 
Yor 
ve 
Ve 
Ve 
Ve 


rn 


New York 
New York. 
New York. 
Dutchess ¢ 
King’s Co, 
New York. 
New Ye 
New \ t 
New ¥ " 
New Yor 
New Vor 
New Yor 
Ne Yor 
al lk Co 
Date he ( 
tsrcene Ce 
New Yor 
New York 
New York 
Suffolk Ce 


King’s Co. 
King’s Co. 


\ 
‘ 
’ 
ik ¢ 
York 
\ 
York 


rk. 



























































New York. 
New Yor 
New Y 
(inueen’s ( 
King’s (¢ 
New York 
New York. 
New York 
King’s ¢ 
vew ¥ 
New \ 

Ne Yo 
Sullolk “o. 
New York 
Dutchess Co 
Dutchess Co, 
New Vor 
New ¥ 
New Yor 
New York 
New York. 
New Ve 
New Yor 
flueen s Co, 
New Yor 
\, me 
N, \ 

\ew Yor 
New York 
New Yor 



























































































142 Bankrupts in New York. 


Kirk, Jose ph, and Kirk, John, / Dutel 
woolen inanufacturers \ . 
Lane, Alonzo B., late firm of ) 
Lane & Crawtord, hardware Rich: 
merchants 5 
Lattin, Daniel, carpenter 
Leeds, Henry H., merch., late 


Co 


iCss OO, 


nond C 


Dutchess Co. 


firms of Amory, Leeds & Co. > New York. 
and Amory & Leeds 
Lusk, William Henry New York. 
Le Britton, Benj., clerk King’s Co, 
Leftman, Henry, gentleman New York. 


Lawrence, Archibald 'T., merch. King’ 


Lippitt, Joseph Francis, lhispec- / . 
tor of beef and pork \ New 


Lawrence, Thaddeus A., merch. W. Chester Co. 


8s Co, 


York. 


Lawrence, Ferdinand, merchant New \ ork. 
Lyon, Wiliam, gentleman New York. 
Luther, Jos. Cole, commis. mer. New York. 
Mabbatt, Samuel R., clerk, late } ok 
firm of Witham G. Jones & Co. 4 New York. 
Mandeville, Stephen, sash mak., ) 
jate tirm of S. & J. Mande New York. 
ville 5 
Marsh, Benjamin King’s Co. 
MeAlister, James, oil dealer, 
firms of Roberts & McA. and > New York. 
Me Alister & Co. 
Masters, Augustus E., mer. New York. 
Macfarlane, Hugh, gentleman New York. 
Meeker. Jotham Clark, merchant King’s Co. 
Morse, Martin, lumber merchant New York. 
Vott, Sami. Doall, tailor New York. 
Moon, Joseph D., tounder New York. 
Minot, David Peter, clerk New York. 
Moore, Frederick, gentleman New York. 
Morris, Peter, paper maker New York. 
Vorgan, Lambert, merchant New York. 
Moritz, Mark, alias Moritz, Kor- / New York. 
nicher, merchant \ 
Mead, Andrew J., (compulsory 
Mead, Isaac H., tallow chandler New York. 
Myers, William, clerk New York. 
Morris, Geo. P., reta ler « f mer-} New York. 
chandize, (compulsory \ 
Morange, Hiram, bourd’g house / _ 
keeper and trader , New York. 
Moses, Jos. ¢ oleman, soldier in / Now Yuk. 
the [ Ss. service \ 
Mitchell, Abraham, distiller, New York. 
Milford, Eliza, spinster King’« Co, 
Viller, Jas. Madison, merchant New YVork. 
Meeker, David, cabinet maker New Vork. 
Moore, Wm. K., manufacturer / 1... Tock. 


of kitchen ranges 


Malony, Matthew Sanborn, clerk New York. 
MeLellan, Chas. H. P., instructer Dutchess Co. 


MekKinley, John, tailor New York. 
Met orkle, Samuel, mason New York. 
icKibbin, John 8., gentleman King’s Co, 
Neill, Samuel L., gentleman New York. 
Navlor, Joseph, mechani New York. 
Nichols, Collins Rensselaer, clerk New York. 


Nichols, Shuball M., carpenter 
Northivop, Thompson, farmer 


Odell, Seneea S.. laborer Dutel 
Osborn, Guernsey. tan. and farm. Sulliv 
Oakley, Robert S., clerk King’ 
Oakford, Charles, merchant New 
Powell, James W., New 
Porter, Fdmund L., counsellor New 
Pettibone, Hiram A., mer. New 
Palmer, Samuel W., broker, New 


Parkhurst, Ziba, wool dealer 
Phill ps \lfred, late dry goods } Dutel 
merchant \ 
Palmer, Alexander H., clerk 
Pierce, John, gentleman King’ 


Quitzow, Henry Wm., mer. New 


Hlunt ngton, L. 
Dutchess Co. 


1ess Co. 


an Co, 
s ('o. 


\ ork. 


Ve rk. 
York. 
York. 
York, 


King’s Co. 
E88 c » 


Greene Co. 


Co. 


York. 


Riley, Ames, gentleman, late 
firm of Riley & Kinney, of 
Boston, Mass. 

Roach, Peter R., late firm of 

Roach & Thockmorton 

Roe, Ebenezer, carpenter 

Richards, Truman, gentleman 

Reynolds, Randolph, clerk 

Rowen, Stephen li., merchant 

Rockwood, Nathan F., clerk 

Ryerson, John A., steward 

Russell, Ann Eliza, board. house 

keeper 

Robinson, Reuben B., merchant 

Rose, George W , clerk 

Rhodes, Geo, Jr., gentleman 

Robinson, aml. P., ship chand. 


New York 


; New York. 
SulTolk ¢ 
New York 
Ulster Co. 
New York 
Ne w Yo 


Flushing, L.1 
, New York 


New York. 
New York. 


Flatbush, L. I. 


King’s Co. 


Sinith, Eli, merchant, compulsory New York. 


Starr, David L., physician 
Sims, Orrin H., mason 


Pouglhkee psit 


| 
New Vor 


Southwick, Edw’d Carp., tanner Poughkeepsic 


Smith, Franeis P., merchant 

~hattuck, Varnum P., merchant, 
and as one of a Company 
stvled John R. Wright, of 
Paltimore, Md. 

Sturgess, Fdw. G., gentleman 

Sanford, Charles, clerk 

Stryker, Diminiens J., merchant 

Salter, William F., gentleman 

Spelman, Saml. Roosa, clerk 

Spence Eliphas, merchant 


~wett, ( harles Jas., merchant 


“affen, David, cust. house night ? 
\ 


Inspector 

Scott, Join Randolph, artist 
Stevens, John H., manufacturer 
“trail, Alonzo, clerk 
“mith, Abraham I[1., gentleman 
Tener, Robert, jun. salesman 
Tisdale, James, Jr., merchant 
Tremain, Wam., clerk, late firm 
| of Adams& T., 

rripp, Benjamin H., physician 
Curner, Myron, school teacher 
Ivier, William, 

Towner, Samuel, baker 
Thomas, Thomas, Jr., builder 
Tinkham, Joseph, gentleman 
lousley, Charles, merchant 


Van Amringe, Geo, O., mer. 

Van Antverp, Join A., clerk, 
late firm of Van Antverp & 
Noble 

Van Schaick, A\sa Deming, mer. 
late firm of Van Schaiwk & 
Noyes 

Valentine, James, butcher 

Van Deusen, Endolphus, farmer 

Van Emburgh, Jobn, eartinan 

Van Hoesen, Abm. W., clerk 

Van Pelt, Wim. T., leather deale 

Van Valkenburgn, Jacob, black 

smith, (compulsory 


Waller, Royal H., counsellor 
Walls, John, Jr., 

Williams, Nathl. Langdon, 
West, Henry L., lumberman 
Winter, Archibald, 

Walker, Phineas, commis. mer. 
Worth, Lawrence Jas., farmer 
|\Woyvill, William, clerk 
iWheeler, Allen, merchant 
Woodruff, Sheldon, lumber mer. 
Wilson, C., and Wilson, J., dis 
tillers, (compulsory 

| Wood, W. Graham, attorney 
Wilson, James, stove dealer 

| Warrmer, Solomon, Jr., clerk 
Wood, David, gentleman 


Richmond ¢ 
» New York, 
| 

New York. 
New York. 
King’s Co, 
New York 


New York. 
New Yor 
New Yor 
New York 
New Yorl 
New York. 
New York 


New York. 

New York. 

New York. 
Greene Co. 
\ 

New York 


Westchester ( 


Sullivan ¢ 


New York. 
New York. 
New Yo 

New York 


New York. 


New York. 


New York 


New York. 
Columbia Co. 
New York. 
Columbia Co 


r New York. 


; . . 
, Greene Co. 


New Yorh 
King’s Co, 
New York 
Fullivan ¢ 
Ulster Co, 
King’s Co. 
Suffolk Co. 
King’s Co. 
King’s Co. 
New York. 
| King’s Co 
New York 
New York. 
New York. 
New York 


iw endling, Joseph, late merchant Suffolk Co. 























ollowing list of bankrupts, continued from pay 


up to that 


as some petitions contain the name 


hn R 
i08s G 
Wi im 
epo 
CA 
varles J 
iit a 
jaroin ¢ 
‘ tl 
et 
tlham 
iP. 
mothy VW 
Wiliam 
ry ( 
nan 
ai 
enezer 
un 


eman 


Joseph 


Richard J. 
Elijah 
omas, Jr. 
5 muel N. 
, Samuel 3S. 
Joseph 

rriil 

, Gilbert 


inus 
homas H, 
mer F. 
nt. 
Jeremiah 
Nard 

mas R. 
ve G 


ern rd i 


rant, William 


OliverC, 
William 8. 


, Shadrack 
liam 
John 
Freeman 
, Henry H. 
iletas, compulsory 
er, J mes i. 
mes P, 
» “tephen 8. 


eorge 


, Joseph R. 
» Charles G. 


Thomas F, 


Goldsmith, Benjamin A. 


BANKRUPTS 


m heod we W. 


Lysander CU, 





tic in Massac husctts up to June Ist 


is 1423 


\dams 
iuncheste 

St. Louis, Mo. 

Boston 


Manchester. 


Lynn 

Boston 

Bost 

Prov town. 
Medway 
Miiciclle rough 
Parnstable 


Carlisle 
I } 
Post 

Lowell 


Dedham. 


Piaintield. 
Milford 
Poston. 


Worcester. 


Rochester 


/ 
Boston. 
\ 


Framingham. 
Boston. 
Boston. 
Geratton. 


West Stockbridge. 


Poston. 
Boston 
Holden. 


Worcester. 
Danvers. 
Boston. 
Adams. 
toston 
Boston. 
Dedham. 
Posto 
hoston. 
Raston, 
Leominster. 


Douglas. 


Southborough. 


New bury port. 


Colraie. 


West Boylsten. 


Brewster. 
Boston. 
Boston. 
Southbridge. 
Boston. 
Weymouth. 


Lowell. 
Boston. 
Haverhill. 
Haverhill. 
Boston. 





MASSACHUSETTS. 


wh ile numibe r ol 


s of more than one petitioner. 


Hammond, losiah 
r | 2 

tw ! ' 
“enfield eorve HI 
ai ‘ ew 

t ! i 
lawkes, Da el 
Howland, Gi rt. Jr 

vt, Jolin ¢ 


Ww teven P 
lames. Charles 
ronnson, Cee 
lel George I 
Johnsen, Wil B 


King. & v 

nw " is I 

| ho A } 
Simball, John R, 4 oO" 


Leach, James 

Polman, Joseph A. 
Lewis, Samuel =. 
Lathrop, Hezekiah 
Lovel, Johu 


Leland, James, } 


I - 
Lawton, Charles 
I 


vunre, Harri 
Marshall, Enoch 
iv, llenry B. 
Vay, Nathaniel 
Martin, James L. 
Vorey, Samuel 
March, Ichabod 
lerton, Alvah G, 
Moffit, Hiram 


Newton, Jepthar P. 
Newell, Ops 
Nichols, Elijah 
Nichols, Hiram 
Nichols, Theodore 
Vightengale, Moses 
Nye, Elisha, Jr. 


‘ 


Orvin, Harvy 
Ormsbie, Samuel B. 


Park, Rufus H 
Pond, Joseph P. 
Peck, Jacob 
Porter, Roval L. 
Pratt, Jairus 
Pettis, Edward 
Paine, John 


|Quiner, Henry N., Jr. 
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The whole number of 


compuls’ 
; puls’y, 













































144 New Publications. 


Robinson, George Northampton. Staples, Ezra Uxbridge. 
Robinson, Hiram Danvers Smith, Simeon West Springfi 
Ranagan, Bernard Sandwich 
Rich, Leonard P. rru l'rowbridge, Luther Warren. 
Robbins, Carlos L Boston. Thompson, Newell A, Boston. 
Leland, James, } = Thurston, Stephen Newburyport 
Russell Charles, \ compulsory Barre lapley, Samuel § (Charlestown. 
Rodman, Charles G Lowell, Toppan, Amos Newbury port 
ryler, Moses Brimfield. 
Smith, Daniel, 2d Hadley. Leach James } Westborough 
Stevens, Robert Bradford. Tolman Joseph A, 4 Boston. 
Skinner, Benjaman I Charlestown. lucker, Ebenezer, Cambridge 
Shaw, Edward B. Boston. 
Snow, J sepu WwW. M ud. Ward, Mose Cambridge. 
Snow, Woalliam A. North Brookfield Wentworth, Francis Canton. 
Smith, James C, Lowell, Wilder, Edward W. Braintree. 
Sanford, Linus Shethield. Williams, Gustavus West Stockbr 
Smith, Dennis Boston. Williams, John G, Deertield 
Sherman, Albert Waltham. Woodman, George Boston. 
Sherman, Charles Low White, Charles 8. Lowell. 
Shephard, Jacob Canton Whitcomb, Nathaniel Lancaster. 
Fawver, Frederic Wim Rox ry. \\ uns. Lemuel Cambridge 
Smith, A Heanilton Walke Benjamin Chelmsford 


NEW PUBLICATIONS. 


The (English) Law Magazine for May, in addition to the usual digest of cases, abst 
of statutes, and list of new publications, contains eleven articles, as follows; 1. ‘I 
New Bankruptcy Bill; 2. The Law of Separate Estate; 3. Practical Points; 4. 0 
the Construction of Executory Bequests; 5. Modern Common Law Reports of D 
cided Cases; 6. Lord Campbell’s Speeches; 7. The Dublin Law Institute; 8. | 
Maxims — Of Criminal Intention; 9. The Case of the Creole; 10. Notices of Ear, 
English Lawyers ; 11. Lord Campbell's proposed Reform of the Appellate Jurisdicti 

We formerly alluded to the pungent review, in the Law Magazine, of the late « 
tion of Starkie on Evidence and the reply of Mr. Starkie thereto. A late number 
the (English) Jurist, a very ably conducted weekly law journal, contains a defen 
Mr. Starkie from the attacks of the reviewer, and intimates that the review was 
interested and mercenary misrepresentation, intended not to protect the public, butt 
damage a successful and therefore obnoxious rival. Of the Law Magazine, in wh 
the review appeared, the writer in the Jurist says: ‘The Law Magazine was | 
merly a well conducted and agreeably written periodical, free from offence, and, in 
spite of some wild and flashy speculations by which tyros were occasionally dazzled 
and older Jawyers astonished, was not altogether useless in the business of the pro- 
fession; although its chief attraction lay in the very spirited legal biographies, fro 
a pen which seems to be now laid aside, or devoted to other objects. Of its pres: 
merits or fortunes we hear but little; but we are sorry, for old acquaintance-sake, 
see it disgraced by being made a vehicle for such shabby and dishonest attacks 
that upon Mr. Starkie.” 

We notice that the excellent Treatise of George T. Curtis, Esq. on the Rights and D 
ties of Merchant Seamen, has been received in England, and is advertised by Ma: 
well, 32, Bell Yard, Lincoln’s Inn. Also, Story on Partnership, and Greenleat « 
Evidence ; of which latter, by the way, our readers will be glad to be informed, that 
the learned author has a second volume in active preparation. 

In Boston, Messrs. Little & Brown have in press the following works: 

Reports of Cases argued and determined in the Circuit Court of the United States 
for the first Cireuit, by William W. Story; vol. I. 

Reports of Cases argued and determined in the Supreme Judicial Court of Massa- 
chusetts, by Theron Metcalf; vol. II. 

Commentaries on the Law of Bills of Exchange, &c. by Mr. Justice Story. 














